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i. PRESENTATION

Moisés Sánchez
Alianza Regional por la Libre Expresión e Información

Executive Secretary

SABER MÁS is a regional report published and spread by Alianza Regional por
la Libre Expresión e Información for 6 years. These reports include the network
member´s varied opinions on the basis of their experience and knowledge in
promoting, executing and defending the right to access public information.

Alianza Regional is a network of 23 organizations from 19 countries, whose
main purpose is to strengthen its member’s abilities and knowledge to perform
interventions aimed at improving the conditions of access to information and
freedom of speech in their countries, based on collective cooperation and action.

This time, we present the sixth version of Saber Más, which covers the current
status of the right to access public information in the region, from the
perspective of the role played by entities in charge of overseeing and protecting
this right, such as committees, information institutes and the Ombudsman
Offices, among others. Likewise, it is intended to portray the role played by
appeal instances, something particularly descriptive in countries that lack laws
on access to information or this kind of governing entities. Therefore, this report
aims at portraying the state of affairs in the Americas, and the main challenges
from the perspective of the functioning of organs in charge of settling disputes
among citizens and public entities in the submitting of information.

Access to information is a fundamental human right that demands the existence
of guarantees for a complete and timely response to requests from citizens. It
requires a quick and effective procedure to process requests and to settle
disputes in case of negative responses. Here is where the role played by the
different oversight and appellate mechanisms is fundamental for the efficient
protection of this right, being its autonomy and independence the basis of public
trust in the implementation of laws on access to public information, or in the
enforceability of this right.

Also, this report provides an updated view of the current norms on access to
information in each of the countries included in this report



4

and a review of the different challenges and opportunities for compliance, from
the point of view of the organizations that answered the questionnaire in each
country. To do so, emphasis was put on the analysis of the institutional
mechanisms to solve conflicts, current administrative and judiciary procedures,
penalty regimes and the main controversial issues arisen. The width and
importance of this report will, undoubtedly, be a contribution to debate in the
region.

To conclude, we would like to thank the participation of all the member
organizations that contributed with their analysis of the local and specific reality.
Also, we want to thank the specialists who took part in the report´s Peer Review:
Haydeé Pérez from Fundar (México), Javier Castro from Fusades (El Salvador),
and María José Poblete from Pro Acceso (Chile), who had the will to fulfill this
task from the beginning, and contributed with their experience to enrich the
results of this report.

Thank you very much.
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Members of Alianza Regional por la Libre Expresión e Información

1. Acción Ciudadana (AC) - Guatemala

2. Articulo 19 - Brazil

3. Asociación de Periodistas de El Salvador (APES) - El Salvador

4. Asociación Nacional de la Prensa (ANP) - Bolivia

5. Asociación por los Derechos Civiles (ADC) - Argentina

6. Centro de Archivos y Acceso a la Información (Cainfo) - Uruguay

7. Comité por la Libre Expresión (C-libre) Honduras

8. Consejo Nacional de Periodismo (CNP) – Panama

9. Espacio Público Venezuela

10. Fundación Democracia sin Fronteras - Honduras

11. Fundación para la Libertad de Prensa (FLIP) - Colombia

12. Fundación Salvadoreña para el Desarrollo Económico y Social (FUSADES) - El
Salvador

13. Fundación Violeta Barrios de Chamorro (FVBCH) - Nicaragua

14. Fundamedios - Ecuador

15. Fundar. Centro de Análisis e Investigación - Mexico

16. Instituto de Derecho y Economía Ambiental (IDEA) - Paraguay

17. Instituto de Prensa y Libertad de Expresión (IPLEX) - Costa Rica

18. Instituto Prensa y Sociedad (IPYS) -Peru

19. Participación Ciudadana (PC) - Dominican Republic

20. Pro Acceso - Chile

21. Transparencia por Colombia - Colombia

22. Transparencia Venezuela Venezuela

23. Trust for the Americas - United States of America
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ii. INTRODUCTION AND WORKING METHODOLOGY

Silvana Fumega
Specialist in Open Government

Policies1

Without a reliable system to review internal decisions made by the requested
entities, laws on access to information could become dead letter. In absence of
an independent entity empowered to review the decisions, requesters are not
making full use of their right to access information, they are merely subject to
public offices deciding whether they consider their requests or not.

There´s a variety of mechanism to oversee and review such decisions,
depending on what the different constitutional settlements and political
agreements may allow. It must be mentioned that even though each oversight
model has its pros and cons2, the key for an efficient implementation of laws on
access to public information lies in the adaptation of the model to its contextual
reality.

Anyway, beyond the diversity of revision and oversight models, various
instruments of the inter-American human rights system highlight the need for an
independent administrative review and efficient judicial system of appeals,
including the Declaration of Principles on the Law of access to Information of the
Inter American Juridical Committee, and the Inter-American Model Law
(Fumega, Scrollini et al. 20113).

For the reasons set out above, the purpose behind SABER MÁS VI is to know
the composition and functioning (in law and practice) of the appellate and
oversight organs in each and every one of the countries part of Alianza Regional
por la Libre Expresión e Información.

Each one of the member organizations of Alianza Regional por la Libre
Expresión e Información have guided their testimonies by means of a common
questionnaire (presented in the following section), designed to reflect the actions
of the guarantors and the different oversight mechanisms (Information
Committees, the Ombudsman or others) in each country of the region.

1 Particularly those concerning Access to Public Information and with Open Governmental Data.
(@Silvanavf)

2 For further information, see also Chapter 4 in Fumega, S.;    Lanza, E;    Scrollini,    F. (2011)
“Venciendo la Cultura del Secreto" Cainfo. Montevideo, Uruguay.

3 Fumega, S.; Lanza, E; Scrollini, F. (2011) “Venciendo la Cultura del Secreto" Cainfo. Montevideo,
Uruguay.
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iii. SURVEY FORMAT

This survey was the instrument used to collect data.

“International Right to Know Day”
Access to Information and Oversight and Appellate Mechanisms

Instructions to complete the questionnaire:

The aim of this proposal is to have a report developed by each of the
organizations that form the Alianza Regional por la Libre Expresión e
Información, on the proceedings of the different guarantor bodies and oversight
(Information Commissions, Ombudsman Offices or others) and appellate
mechanisms in the systems of access to public information in the region.

In order to have testimonies that are comprehensive and comparable, it is
required that each organization adjusts themselves to the questions below.
Each of the questions shall be answered with a brief testimony.

The report must include attachments (or foot notes) concerning the data and
sources used to support what´s stated in the document.

Country:                                                        Organization:

Questionnaire:

1. Access to Public Information:

Are there norms (a law or decree) regulating the exercise of the right to
access public information (AIP) in your country?
Which are the main features and the scope of such norms? (Especially, if
the right is constitutionally recognized, if there´s a guarantor organism, a
procedure for the exercise of the existing rights, and established penalties
against non compliance of the norms).
Which have been the main achievements and/or setbacks in terms of

access to public information in your country, since the last Saber Mas V
report? (September 2013 to date)

2. Procedures and Oversight and Appellate Bodies:

Describe in general terms the mechanisms established in the
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norms that regulate AIP and then answer the more specific questions
according to the provisions established in your country.

2.1 Administrative Remedies

Which are the administrative mechanisms established by the norms (law
or decree) to resolve conflicts regulating exercise of the right to access
public information (AIP) in your country?   Can the decision be reviewed
by means of appeal or other resource?
If appropriate, include a brief review of the oversight organism, its line-up,
its authority’s selection process, institutional positioning and powers.
How independent is this body in law and in practice?
Is this body empowered to review resolutions concerning AIP? If so,

which is the compliance degree by the liable parties? Do they have
coercive mechanisms?
Include information about the number of cases, causes for complaint, and
also causes put forward in case that information or results (in absolute
numbers and percentages are denied. If possible since the
implementation of the law/decree).

2.2 Judiciary Remedies

Which are the administrative mechanisms established by norm (law or
decree) regulating the exercise of the right to access public information
(AIP) in your country?  (please indicate whether the Judiciary Power is
the only instance of resolution, or if it is a new one after the administrative
is exhausted)
In practice, to which extent is the Judiciary independent?
Is this body empowered to review resolutions concerning AIP? If so,
which is the compliance degree by the liable parties?
Include information about the number of cases, costs of the litigations,

the subjects discussed in the litigations, and also causes put forward in
case that information or results (in absolute numbers and percentages)
are denied. If possible since the implementation of the law/decree).

3. Civil Society
Concerning Civil Society, has it taken actions before the Guarantor

body/Judiciary Power? What was the result?
Are there cases of denial of information before an appeal before the
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Guarantor body/Judiciary Power? which were the reasons claimed?

4. Other
Include the data you consider to be relevant (and that wasnt included in
the previous questions) about the performance/structure of the Guarantor
bodies/Judiciary Power in your country.
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1.1. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN ARGENTINA

Asociación por los Derechos Civiles (ADC)
Executive Director: Torcuato Sozio

Deputy Executive Director: Eleonora Rabinovich
AIP and Privacy Director: Ramiro Álvarez Ugarte

 ACCESS TO PUBLIC INFORMATION

In Argentina, several norms rule the right to access public information, this due
to the Republic´s federal division. In a federal level, the most important norm is
the decree 1172/03, which only rules in the sphere of the National Executive
Power.

Constitutionally, the right of access to public information has been
constitutionally recognized by Argentine courts in several occasions. The most
significant cases are ADC vs Pami, dated December 4, 2012, and the CIPPEC
case, sentenced on March 26, 2014. Both cases were settled by the Supreme
Court of Justice of the Nation, which widely recognized access to public
information as a constitutional right, as recognized by the Inter American system
of human rights.

In relation to the exercise of this right in the scope of the National Executive,
decree 1172/03 provides for the possibility of administrative and judiciary
reclamations before unjustified denial of access to public information. Likewise,
while decree 1172/03 establishes a punitive system; it has never been efficiently
applied, as far as we know.

As for legal claims, while the decree establishes legal protection for delay
(amparo por mora) as the action to be taken, Argentine courts have consistently
recognized the Constitutional protection proceeding in article 43 of the Argentine
Constitution, as the appropriate procedural means to question violations to the
right of access to public information.

o The main setbacks and achievements in terms of access to public
information during the last year in Argentina

In general terms, ADC considers the lack of a law for access to public
information, a setback. As previously mentioned in numerous reports, this is one
of Argentine democracy´s biggest debts.
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Also, in terms of achievements, the aforementioned CIPPEC case, litigated by the
Asociación por los Derechos Civiles (Association for Human Rights), marks an
additional recognition from the Supreme Court to access to public information. This
sentence consolidated a protective jurisprudence, especially generous, concerning
the right of access to public information.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

The 1172/03 decree, which regulates the exercise of the right of access to public
information regarding the National Executive, is not clear enough concerning the
mechanisms to question denials of access to information. Indeed, article 14 of
this norm establishes that in case of silence, it will be possible to legally enforce
a declaration from the administration; article 18 appoints the enforcement
authority; while article 19 empowers the Anti Corruption Office to receive
complaints.

Those complaints before the Anti Corruption Office can become administrative
reclamations (and we know cases in which that have been the case).
Notwithstanding, ADC has historically chosen legal complaints in cases of
unjustified denial of access to information.

As for its application, this is centralized in the Undersecretariat for Institutional
Reform And Strengthening of Democracy in the Head of the Cabinet of Ministers
(within the National Executive). It is a political position, subject to discretionary
appointment by the President of the Republic. It is an Undersecretariat that
depends on another secretariat concerning the Head of the Cabinet of Ministers.
Thus, in law and practice it is not independent at all.

This Undersecretariat is empowered, in theory, to resolve in cases when access
to public information is denied, but its decisions are not mandatory to the liable
parties.

Lastly, about the information related to the number of cases, causes for
reclamation and other data, it is not available. The only information available is
that from official annual reports from 20074 and 20085.

4

http://www.jefatura.gob.ar/archivos/AccesoInfoPub/docs_de_interes/cont_institucionales/InformeAnualMD
2007.pdf
5

http://www.jefatura.gob.ar/archivos/AccesoInfoPub/docs_de_interes/cont_institucionales/InformeAnualMD
2008.pdf
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o Judiciary Remedies

As it was previously mentioned, judiciary remedies are -as far as we know- the
preferred process for complaints by holders of the right to access public
information. The complaint is channeled through constitutional protection as
stated in article 43 of the Constitution.

The Judiciary in Argentina is reasonably independent, especially in subjects
concerning access to information, since federal jurisprudence is quite generous
in that field.

Likewise, it must be mentioned that, generally, the required entities comply with
the judicial decisions on access to information.

 CIVIL SOCIETY

Several legal actions have been issued from Argentina´s civil society. The most
relevant cases are those previously mentioned, but they are not the only ones.
For instance, in the last years, ADC has litigated several cases of denial of
access to public information, in which the law of Protection of Personal Data was
invoked in order to deny access to public information.

The reasons exposed are varied, and generally all the exceptions to access
included in article 16 of the 1172/03 decree are invoked to deny access.
Nevertheless, ADC has noticed that one of the main exceptions invoked is the
one which states that if information includes personal data, the requester has to
prove legitimate interest. This is very problematic, and was the subject of public
positioning of the ADC on its work Un mal balance6 (A Bad Balance).

6 http://www.adc.org.ar/2013/wp-content/uploads/2014/02/Un-Mal-Balance-PP-ADC-2013-09.pdf
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1.2. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN BOLIVIA

Asociación Nacional de la Prensa (ANP)
Executive Director: Juan León Cornejo

Head of the Freedom of Speech Monitoring and Surveillance Unit:
Franz Chávez

 ACCESS TO PUBLIC INFORMATION

In May 2005, President Carlos Mesa promulgated the Supreme Decree 28168,
while the Plurinational Legislative Assembly was studying a law on access to
information. The observations made by the National Press Association (ANP),
as well as by other social organizations, exposed the lack of actual
governmental concern regarding the application of transparent procedures of
access to information in benefit of the people.

On May 17, 2005, the Bolivian president Carlos Mesa (2003-2005) promulgated
the Supreme Decree 28168, which guarantees the access to information as a
fundamental right to each person, and the transparency in the proceedings of
the National Executive. In the same manner, it confers the highest authorities of
each Government office the responsibility of overseeing compliance with the
norm on access to information.

That same set of rules indicates that unjustified refusal or restriction in the
attention to information requests will be sanctioned under the Penal Code in the
form of non-compliance of duties, with a penalty ranging from one month to two
years of imprisonment.

o The main setbacks and achievements in terms of access to public
information during the last year in Bolivia.

In the last year, a Committee of the Legislative Assembly updated the proposed
law of access to information. Anyway, one of its articles prohibits and limits the
citizen´s right to access information. These limitations are related to the power of
hierarchical officers to attribute confidential nature to certain pieces of
information. Therefore, the law loses its essence.
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 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative remedies

The aforementioned current decree states that the petitioner facing unjustified
refusal, non-responsiveness, or unlawful restriction of the right to information;
will be able to resort in complaint to the highest competent authority, or to the
Ombudsman, or to use the constitutional, judiciary and administrative resources
available in the legal system. Likewise, it grants citizens the possibility of
resorting to the Public Prosecutor for penal action.

In terms of autonomy, the Ombudsman is independent from all powers. Anyhow,
its duty is limited to the issuance of public denunciations and complaints for
privation of the citizen´s rights, thus its influence on the subject is minor. That is
to say, the Ombudsman only represents an instance for complaints, as
expressed by said decree. Also, the Public Prosecutor has not enforced
compliance with this regulation to date. Anyway, there are no complaints to date
before this body.

o Judiciary Remedies

The instances for complaint include (in order) the highest authority of the
Governmental Entity, the Ombudsman and lastly, the Public Prosecutor. The
Supreme decree 281668 allows the “use of the constitutional, judiciary and
administrative resources currently available in the legal system”, but it does not
establish any other details.

 CIVIL SOCIETY

In practice, the few attempts to obtain information by means of the procedure
established by decree, fell into oblivion. In 2011, ANP issued requests for
information to different Government Offices, but responses were a scarce. This
shows the urgency of having a law with solid foundations in benefit of the
people, instead of favoring the rulers in exercise, who are interested in holding
the information of public interest.

This lack of laws to regulate access to public information, implies the absence of
a Guarantor to whom civil society could resort to, in order to put said right to
practice. In the project law being studied, as we know, there is no mention of a
specific body with such functions. That way, it is supposed that settlement of
conflicts will be performed by the Judiciary Branch.
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In that context, and supposing that the Judiciary will act as the Guarantor body,
civil society fears that it will be persistently dependent on Political Power and,
ultimately, on the Government. Such thing would mean a notorious lack of
warranties of impartiality. The last is due to recent experiences in which the
Government and the political forces have been increasingly influential in
Justice´s decision making, in any matter and subject.
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1.3. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN BRAZIL

Articulo 19
Coordinator of Artículo 19 Brasil: Paula Martins

Lawyers: Karina Quintanilha and Camila Marques
Official of Access to Information: Joara Marchezini

Volunteer: Andrea Zamur

 ACCESS TO PUBLIC INFORMATION

Access to public information in Brazil is ruled by the 12.527 Law, promulgated
on November 18, 2011. The Law of Access to Public Information (LAI) entered
into force 180 days past its publication, on May 16, 2012, marking an important
step concerning the consolidation of the exercise of the right in the country. This
law reflects Brazilian constitutional provisions guaranteeing access to
information as a fundamental right7:

"Art. 5: All persons are equal before the law, without any distinction whatsoever,
Brazilians and foreigners residing in the country being ensured of inviolability of
the right to life, to liberty, to equality, to security and to property, on the following
terms
XIV. access to information is ensured to everyone and the confidentiality of the
source shall be safeguarded, whenever necessary to the professional activity;
(...)
XXXIII - all persons have the right to receive, from the public agencies,
information of private interest to such persons, or of collective or general interest,
which shall be provided within the period established by law, subject to liability,
except for the information whose secrecy is essential to the security of society
and of the State;(…)

LAI must be applied in the entire federal circle (Union, States, Federal District
and City Councils). Moreover, the LAI applies to all public bodies part of the
direct administration of the Executive and Legislative branches, including the
Court of Auditors, the Judiciary and the Public Prosecutor, as well as the
autonomous institutions related to the States, such as autarchies, public
foundations, public companies, mixed economy companies and other entities
directly or indirectly controlled by one of the federal entities8. Finally, the LAI is
also valid for private non-profit organizations receiving public resources for
implementation of actions in the public interest, in relation to the amounts
received9.

7 Art. 5, XIV and XXXIII, of the Constitution of the Federative Republic of Brazil, from 1988.
8 Art. 1 of the Brazilian Law of Access to Public Information.
9 Art. 2 of the Brazilian Law of Access to Public Information.
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Brazilian law provides that access to information will be secured by creating an
information service to citizens (SIC) in the organs and institutions of the
Government, and it shall be placed in an establishment with appropriate
conditions to assist and guide the public, give information about the processing
of documents, process documents and requirements of access to information10.
People´s involvement must also be encouraged, especially by means of public
hearings and consultations.11. In the same manner, it has been determined that
within sixty days after the entry into force of the LAI, each body or entity of the
direct and indirect federal administration should designate an internal authority
to ensure compliance with the Law, overseeing and suggesting actions in order
to perfect its implementation, and to guide all internal units about the legislative
resources12.

The LAI also establishes obligations of active and passive transparency for the
entities. Active transparency refers to data and information that pubic organisms
are mandated to disclose, even in the absence of specific requirements to do so.
The LAI presents a list with a range of minimum data in Article 8, § 1 thereof,
such as records of competences and organizational structure, addresses and
phone numbers of institutions and opening hours to the public, records of any
conveyance or transfer of financial resources, information relating to tendering
procedures (including notices and results of each auction), all contracts signed
by the organism, as well as responses and FAQ by the society.

Still, passive transparency is related to the ability of any individual to develop a
request for information to public bodies, simply and efficiently, and provided it is
within the standards of LAI, and that such individual receives the required
information. Therefore, the request may be issued by the means provided in the
Law, such as the Internet. In that case, the request should include proper
specification of the required information and identification of the citizen. It is
forbidden to demand justification for such request.13.

Liability for non-compliance with the LAI is on the servant. Penalties range from
suspension, to the possibility of responding to a breach of administrative
dishonesty. The LAI sets some hypothesis of unlawful behavior of a servant: (I)
refusal to provide public information, whether intentionally, incorrectly,
incomplete, or

10 Art. 9 of the Brazilian Law of Access to Public Information
11 Art. 9 of the Brazilian Law of Access to Public Information
12 Art. 40 of the Brazilian Law of Access to Public Information
13 Art. 10 of the Brazilian Law of Access to Public Information.
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Ambiguous, or acting in bad faith in the analysis of information requests;
(II) misuse, subtract, destroy, disable, ravage, alter or conceal information; (III)
access or allow unauthorized access of others to secret or personal information;
impose secret to a piece of information for personal benefit or of a third party;
(IV) hide information to the highest authority and other possibilities14. Also, the
individual or private body in possession of public information that does not
comply with what is provided in the LAI, is subject to warning, fee, rescission of
the bond with the Government, temporary suspension from participation in
tenders and contracts and public declaration of ineligibility until its rehabilitation/
return is promoted.15.

There is no legal provision for the creation of an independent general guarantor
of the right to access public information, with the power to control and oversee
the implementation and application of the LAI. The absence of a guarantor is a
problem since such body could perform a single, centralized control, increasing
its efficiency and the force of its actions. The current situation creates a
decentralized monitoring conducted by each branch or federal sphere. This
constitutes an obstacle to transparency and to the standardization of the access
services, making the control of LAI´s efficacy by population and civil society
even more difficult.

o The main setbacks and achievements in terms of access to public
information during the last year in Brazil.

Since the last Saber Más report, the main achievements include greater
regulations of the Law of Access to Public Information in states and
municipalities, as well as the definition of higher appeal authorities for some
public bodies.

Regarding setbacks, our monitoring shows that even though public bodies are
being more responsive to information requests, responses are frequently of poor
quality. At the municipal level, some organizations have resorted to court action
to obtain response to requests for information.

In the analysis of active transparency, we note that the list of documents
classified as secret and information about social participation are the two criteria
that public bodies have less fulfilled.

14 Art. 32 of the Brazilian Law of Access to Public Information.
15 Art. 33 of the Brazilian Law of Access to Public Information.
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 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

The LAI provides for the possibility of administrative remedies in the event of
denial of access to information. In this case, the citizen may appeal the decision
of non-delivery of information to the hierarchically superior authority which
issued the decision, within ten days16. However, in obedience to the general
rules of LAI, each federal agency must develop specific rules for the application
of the law in its territory17.

In the area of the Federal Public Administration, Decree 7.724/2012 establishes
that if access to information is denied a second time, citizens will have ten days
to appeal to the highest authority of the body to which the original information
request was addressed.18. If this appeal is not satisfactory, it is possible to
access the Comptroller General of the Union (CGU), the body responsible for
judging the resources in the third instance of the Federal Executive Branch 19,
also within ten days maximum. There is still the possibility to file an appeal
before the Joint Committee for Information Reappraisal (CMRI), the highest
body for the decision on the request for access to information 20 at the federal
executive level.

Besides the competences concerning the judgment of appeals within the
Federal Government, CGU is in charge of

(I) performing the overseeing of the law;
(II) guide the organs and entities of that same branch, in relation to the
compliance of the LAI´s norms;
(III) ensure appropriate application of the law; and
(IV) send an annual report about the implementation of the law to the
National Congress .

Finally, the CGU is also responsible for implementing national awareness
campaigns about the right of access to public information and to foster a culture
of transparency in public administration, as well as staff training in relation to
practices of transparency.

Initially, the decisions about appeals filed to the CGU were made by the Chief
Minister of the body. Subsequently, the administrative document number
1567/2013 has determined that the Ouvidor (Advocate / Ombudsman) General
of the Union is responsible for most of the decisions, and these must be
confirmed by the Chief Minister of the CGU

16 Art. 15, caput, LAI
17 Art. 45, LAI.
18 Art. 21,  Decree 7.724/2012.
19 Art. 23, caput, Decree 7.724/2012.
20 Art. 24,  Decree 7.724/2012.
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in three specific hypothesis to validate it:21:

Article 2. To produce effect, the decision of the General Union Ouvidor is
subject to confirmation by the Chief Minister of the Comptroller General, when:
I- the delivery is decided to be partial or integral, being the State Minister or a
hierarchical equivalent the authority recurred;
II- the decision is contrary to the agreement signed by the Chief Ministry of the
General Comptroller of the Union in a previous decision, or
III- the decisions made concern important economical, political, social or legal
subjects, which surpass the subjective interests of the cause

While at the federal executive level  there is no data to assess compliance by
regulated entities, there have been cases where information is not disclosed
although the CGU decided so. The CGU´s coercive methods are the same as
those in the Brazilian Law of Access to Public Information. Until the second
anniversary of the Law, no official or organism had been sanctioned.

Concerning autonomy, the Comptroller General of the Union (CGU) has
ministerial status, thus, it is legally independent from other ministries.  But the
CGU is not financially independent, and its resources are more limited each
time. Furthermore, the CGU is a public organism that performs an internal
control of the public administration, not an organism of external control of other
ministries. In practice, we have seen cases where even after favorable decisions
on access to information by the CGU, the defendant public body has objected to
disclose information,  without being punished.

In statistics, between May 2012, when the law entered into force, and the
beginning of June 2014, 1.911 actions were brought to the Comptroller General
(CGU), of which 1.709 have already been judged. According to the information
disclosed by the CGU about the main reasons behind the lodging of appeals:
26. 27% were filed with the understanding that the information received was not
consistent with the information requested; in 24.86% the information delivered
by the organs was incomplete; 12.61% due to the lack of legal justification for
the classification of information; in 12.51% the justification of secrecy was not
informed or was considered unsatisfactory; and 23.76% based on other
situations22.

21 Art. 2, from the administrative document of the General Comptroller of the Union, number 1.567/2013.
22 Information found in the automatic report generated by the General Comptroller of the Union´s website,
about the period from May 2012 to June 2014, available at:
http://www.acessoainformacao.gov.br/sistema/Relatorios/Anual/RelatorioAnualRecursos.aspx (seen on
September 12, 2014).



21

Until June 2014, 299 decisions of judged appeals by the CGU had been
integrally disclosed 23. Considering the national relevance of the CGU in relation
to access to information and the impact of its examples in the application of the
LAI, Artículo 19 has conducted a detailed analysis of the performance of this
body concerning appeals of the third instance, based on decisions already
published.

The study´s main focus was to determine how the CGU has interpreted the
hypothesis of restriction of access to public information on the basis of the LAI
and the 7.224/2012 decree. The research even covered the current degree of
efficacy of the right to access public information at the level of the federal
executive branch. For that purpose, 120 decisions were selected out of the 299
available. Its main subject was related to the restriction of access to information,
considering the interpretations of the CGU about the rules that would allow a
limitation to the right of access to information. The remaining 179 decisions refer
to cases in which there is no subject related to the restrictions mentioned in the
law. Its contents are presented in Figure 1.

Figure 1

SUBJECT QUANTITY %

The requested information was delivered by the defendant organism
before or during instruction of the appeal. 86 48%

The request for information is not included within the LAI´s scope. 29 16.2%

Innovation (alteration or extension)  of the request during the
appeal. 16 8.9%

Other 12 6.7%

Appeal granted with no debate on the restriction of access to information 11 6.1%

Appeal untimely issued to the CGU 9 5%

Information declared as non-existent by the defendant body, with
presumption of veracity by public trust. 8 4.5%

Information pertinent to a body or entity other that those addressed in the
request for information. 6 3.4%

Suppression of the instance 2 1.1%

It must be mentioned that the reasons presented in the subjects referred to in
Figure 1 (for instance, information declared as non-existent) were also used in
many of the appeals analyzed in the group of decisions that

23 The integral version of the compiled file of appeal decisions, available for download on the
CGU´s website in June 2014, contained 302 decisions, but 3 of them were duplicates.
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included discussions about restrictions of access. Nevertheless, unlike the
decisions included in Figure 1, in this other group of decisions the reasons were
related to a limitation of access to information.

In relation to the universe of 119 decisions concerning restrictions of access, its
result can be split into five categories (Figure 2):  (i) decisions by non-delivery of
the appeal, (ii) decisions by integral delivery, (iii) decisions by partial delivery,
(iv) decisions by ignorance of the appeal,
(v) Statements of loss of the purpose, (vi) extinction of the process.

Figure 2

BASIS OF THE
DECISIONS MEANING CONSEQUENCE

Non-delivery The appeal was
unfavorably judged

Access to the requested
information was not

granted

Integral delivery The appeal was
favorably judged

Integral access to the requested
information was granted

Partial delivery The appeal was judged
favorably in part

Partial access to the requested
information was granted

Ignorance of the appeal
The appeal has not filled the

minimum request for
admissibility, not being

admitted.

In general, access to the
requested information was not
granted

Statement of loss of the
purpose

There is no reason to continue
with the appeal since there is no

supplementary need of
concession of what was

requested.

Access to information cannot be
granted previous to the decision,

depending on the case

Extinction of the process
(with no judgment of
merit)

The process was terminated
with no consideration of the

subject of the appeal.

Access to information can or
cannot be granted prior to the

decision, depending on the case
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Figure 3
BASIS OF THE

DECISIONS

Extinction of
the
process

No 2%

Non-granting
granting partial
granting

knowledge
14%

Statement of
loss of the
purpose

4%
granting 8%

partial
granting

4%

other
s
3%

Non-granting
65%

Statement of loss of the purpose
Ignorance Extinction of
the process
Others

Observation: the "others" category refers to appeals
that contained decisions concerning more than one
information request, each one of them with a
different result (for instance, ignorance of some
requests and non-granting)

Finally, the study has shown that there were changes in the decisions of lower
instances, included in the integral or partial delivery situations, in just 15 cases,
that is to say, 12% of the decisions. This research considered as restriction of
access to information all the arguments used as the basis for denying the
disclosure of certain information requested.

In order to organize the study, the restrictions were compiled according to their
nature into two groups: material or formal constraints. Material constrains refer
to the hypotheses of secrecy in the Brazilian law as lawful exceptions to the rule
for disclosure of information. These restrictions reflect international
understanding that the right of access to information is not absolute, that is to
say, it can be limited24 - provided that such limitations have exceptional nature
and legal provisions and objectives25 which are consistent with

24 The inter-American legal framework regarding the right to access to information / Special Minute for the
Freedom of Speech, inter American Committee of Human Rights. December 30, 2009, pages 12-14.
25 The European Council suggests, in the 3rd article of the "Convention about Access to Official Documents"
(2009), objectives such as national security, defense and international relations, public security, the
prevention, investigation and prosecution of criminal activities, environment and socio economical interests.
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the principles of necessity and proportionality, determined in article 13 of the
Inter American Convention of Human Rights. Concerning formal restrictions,
also provided for in the legislation, the grounds on which the denial of
information by agencies and defendant entities would be allowed, are related to
peculiarities of the very request and its purpose.

The circumstances in which the classification of information is allowed, because
such information is considered essential to the security of society or the State,
are examples of material constrain26, as well as that which threatens national
defense, sovereignty or territorial integrity; and that which endangers the life,
personal safety or health of the population, or even the information that may put
financial, economic or monetary stability of the country to great risk27. Likewise,
those denials of information based on judicial or trade secret, are considered
material constrains28, or by virtue of the existence of personal information that, if
disclosed, could hurt the intimacy of private life, honor and image of persons as
well as individual rights and freedom29.

Formal constrains are those based on denial of access on the grounds that such
requests are determined as (I) generic; (III) non proportional or unjustified; or
(III) the requests imply additional work for the analysis, interpretation or
consolidation of data and information, or services of production and data
processing outside the competences of the body or entity; reasons described in
the three subsections of article 13, Decree7, 724/201230. In that regard, a
relevant element of the study must be highlighted: Out of the 120 selected
decisions, 67 of them, i.e. 55.8% refer to restrictions of access based in these
dispositions31:

26 See annex I.
27 Art. 23, subsections I, III and IV, of the LAI.
28 Art. 22, LAI.
29 Art. 31, §1º, I, LAI.
30 See annex I.
31 That figure may include decisions in which a second or more arguments of material nature were
considered.
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Figure 4

Figure 5

This observation is relevant to the extent that the repeated use of formal
restrictions may also indicate its indiscriminate application, taking advantage of
their subjective nature. Furthermore, since the main support of the right to
information expands its publicity as a general concept and secrecy as an
exception32, excessive use of these exceptions in relation to information that
should be considered public and accessible is not coherent with the spirit of the
LAI. Of those 67 decisions, just 4 or approximately the 6% were reformed by the
CGU, and the request was partially satisfied.

32 Art. 3º, I LAI.
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In order to reduce discretional criteria in the application of these formal
constraints and increase legal certainty, there must be an effort to identify a
more accurate interpretation of them. Below (Figure 6), some of the positions
found in decisions made by the CGU regarding its interpretation of each formal
restriction:

Figure 6
INTERPRETATIONS OF THE CGU ABOUT FORMAL RESTRICTIONS

(i) Generic
requests

For a request to be sufficiently considered: "(i) the subject of the requested
record must be individually indicated and with enough distinctions
concerning time, place and event, in order for the server of the body or
entity related to the subject to identify it rapidly and accurately; and (ii) in a
supplementary way, it must include a clearly indicated list of the
documents that support the information, with their respective issuance
dates, period of validity, origin and destiny. Alternatively, the CGU clarifies
that conceptualization of generic requests can be extracted from Article 12
III of  the  Decree 7.724 / 2012 present in Article 13, I, of the same
document. Thus, a request will be considered specific if it includes aspects
of the information requested such as its theme scope, to which we may
also refer as "subject", time scope, and of possible, space scope. It is
admitted that the correct interpretation of the subsection II of article 12,
within the 7.724/2012 decree is that which provides an indicator of the
information requested, sufficiently enough so that the public entity is able
to identify the information".

(ii)
Disproportionate

or unfunded
requests

Disproportionate: The analysis of disproportionality refers to a great
volume or amount of data contained in the limited body of the subject.
"Disproportionate requests are those in which the searching for
information represents a substantial harm of the body or entity´s regular
activities. These are cases in which the Public Administration is unable
to respond due to considerable amount of time and resources that such
delivery of information would mean. Such will be the case if access to a
specific document were requested, but by virtue of the lack of a
computerized system or an efficient file in the scope of  certain
body/entity, it would be necessary to hand search through nearly 500
boxes of files. The rule says that disproportionality of the request is
related to a direct failure in the processing of information within the
body/entity. Then, in theory, the allegation of disproportionality should
not last throughout the years, the body should improve its internal
processing of information as to allow quick and efficient searching of the
information that the people request.

Unjustified: The analysis of justification is related to the public
interest associated to the disclosure of information. "Unjustified

request would be that in which the requested information is labeled
as reserved by the collectivity".  We find in this category,

for instance, request in which "the citizen could use more specific
means, available for him in the institutional network"

In order to obtain the desired information.
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INTERPRETATIONS OF THE CGU ABOUT FORMAL RESTRICTIONS

(iii)

Requests that
imply additional

work for the
analysis,

interpretation or
consolidation of

data and
information; or

services of
production and
data processing

outside the
competences of

the body or
entity.

Demand of additional work for the analysis: such restriction is
closely linked to the argument of lack of information, which would
require an additional effort by the defendant body to produce the
requested data. According to article 15, §1º, III,of the 7.724/2012
Decree,  if  it is impossible for the body to supply the requested

information, it must inform that it does not have such data or that it has
no knowledge of its existence. The CGU has obeyed the allegation of

additional work “provided that the work of the body/entity affects its
regular activities". The recurred entity, in these cases, has the power to
decide whether to supply the information or not, with the exceptions in

which the requester proves-in the terms of articles 41 and 42 of the
same decree- that the information requested is condition for legal or

administrative custody of human rights.

The requests are within the competence of other body: according
to article 15, §1st, IV, if the body is not able to immediately supply the
requested information, the body entity should indicate the body/entity

responsible for supplying the information.

Anyway, the CGU does not always respect its own interpretations of formal
restrictions. In general terms, there is a tendency to adopt more restrictive
standpoints. A common example is the allegation of generality, when there are
clearly enough indicators to identify the information. Sometimes there is
confusion in the application of each of the subsections of Article 13 of Decree
7,724 / 2014: the request is considered generic when it could be considered
disproportionate at most. There is also a frequent lack of satisfactory motivation
in decisions to implement these constraints; is not uncommon to cite formal
restriction without an explanation of its meaning and why the norm specifically
applies to that specific case. A deeper analysis of the application of restrictions
is currently impossible, but it will be the subject of an upcoming publication.

o Judiciary Remedies

The Brazilian Federal Constitution of 1988 provides in its 5th article, XXXV that "the
law shall not exclude any harm or threat to a right from the consideration of the
Judicial Power". Such statement refers to the principle of acting within the
jurisdiction, a fundamental rule of the legal system, which establishes the right to
resort to the court and to receive proper judicial service.

Thus, the judiciary can be considered a new instance, both regarding the reform
of administrative resources on access to information, and in relation to the
resolution of disputes concerning the application of the LAI, if it is activated by
request of the person concerned. Furthermore, being this a process of request
of information of an
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administrative process, it is impossible to talk about res judicata as a barrier for
judicial control, once that "within the Rule of Law, only the Judiciary Branch can
make decisions producing the effect of material res judicata"33.

An investigation carried out by Articulo 19, examined 116 judicial decisions that
were delivered to the following courts: The Supreme Federal Court, Supreme
Court of Justice, TRF1, TRF2, TRF3, TRF4, TRF5 and the Court of Justice of
the State of São Paulo, in the period from May 16, 2012, to September 30,
2013. As a result of the analysis, it was found out that in 20 of those decisions,
the LAI was used to restrict access to information.

Of the sentences analyzed, 8 had elements for material exceptions provided in
the LAI. In 7 of them, access was denied on the grounds of the article 23, III
(information that "endangers life, security or health of the people"), while the
other decision based denial on article 23, VIII (information that compromises
"activities of intelligence, as investigations or active control, concerning
prevention or repression of infractions").

Of the 7 decisions in which access to information was denied, based on
subsection III of article 23; 6 were promoted by civil servants demanding that
their data (name and salary mainly) was withdrawn from municipal web sites.
Just in one case, access to such information was denied due to a provisional
decision. In general, judges rely on the principles of reasonableness and
proportionality for making their decisions, considering excessive the sacrifice of
the rights to privacy and intimacy of servers, to the satisfaction of another
fundamental right (transparency and access to information ), which, according to
them, would create a risk to the safety of public servants. The other decision
based on the same device of the LAI (article 23, III, LAI) is the result of an action
promoted by a penitentiary officer that wanted copies of his workday’s sheets
during the last 5 years. Secrecy of the documents, initial reason for denial, was
reaffirmed by a Judge of the Supreme Court, who evaluated the information as
secret for compromising the security of the State.

The verdict is based on subparagraph VIII, Article 23 LAI, it refers to a mandate
of security denied in the first instance, with sustained decision, in which two
public servants suspected they had been reported in the administrative notice,
and entered a request for information to know the author of the report and its
contents. The response to such petition was negative, since the information was
of reserved nature.

33 MAZZA, Alexandre. Manual de Direito Administrativo, 4th Edition. São Paulo: Saraiva, 2014, item 18.9.
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In addition to the judicial decisions that denied access based on the exceptions
of article 23 of the LAI, we analyzed 10 cases in which access was restricted
with grounds on the article protecting the right to privacy (article 31 §1st of the
LAI), and 1 case in which denial of access to information was based on the
argument that it was data related to an ongoing administrative process (art. 7 th,
§3º, LAI).

Concerning the judicial decisions here analyzed and that denied access based
on the LAI, we can conclude that such denials were generally fostered by public
servants pursuing personal interests. They were mainly searching to classify the
information as secret, as in the case of protection of information of public
servants. In other cases they were looking for access to information of
administrative procedures.

Starting from the analysis of these decisions, we can state that the Judiciary
Branch has made use of the hypothesis of exception to access established in
the LAI, so that the arguments of security are still being used to restrict access,
as observed in cases related to the disclosure of data of public servants. All in
all, a wider analysis of all decisions found in this study shows a tendency of the
Judiciary Branch to grant access to information when required, but some issues
are still controversial to this day. To date, there have been few cases in which
the exception overcomes the rule of information being public.

In that regard, we understand that the Judiciary has sought to apply the right to
access information, but the discussion on the limitations of these exceptions to
the right are still to be held, in order to empower the Law of Access to Public
Information.

 CIVIL SOCIETY

While there is no external guarantor body in the Brazilian system, organizations
of civil society have often resorted to higher levels of appeal and have acted
before the Judiciary. In cases where organizations resorted to justice by virtue of
non-response, there have been some positive results at the municipal level, but
we do not know if the quality of the answer was satisfactory.

Concerning the CGU, we understand that in general lines there are no assertive
actions to enforce the defendant public organisms. In cases of refusal before an
appeal to the CGU, the most common arguments are ignorance of the subject of
appeal or administrative reasons.
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 OTHER CONSIDERATIONS

After two years of the regulation of the Brazilian law on access to information,
we believe that actually there was progress, but this implementation is slow and
we checked some setbacks such as the quality of responses, or classification of
all documents as secret for questionable reasons.

These points, among many other factors, demonstrate the need for an
independent body to monitor the law and promote it at various levels or spheres
of the government. In absence of this organism, the judiciary is the candidate as
an alternative to reinforce compliance with the law. The aggravating element in
this situation is that, taking the three Branches and the results of our monitoring
into consideration, the judiciary is the least transparent and where the law is
more resisted, either in active or passive transparency.
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 ACCESS TO PUBLIC INFORMATION

Chile has a specific law that establishes a transparency regime that ensures the
access to public information, the "Transparency Law of Public Service and
Access to Information of the State´s Administration" (LAIP), No 20.285 of August,
2008, which entered into force on April 20, 2009. It was approved through the
Supreme Decree N° 13/2009.

Prior to that, by means of the constitutional reform of 2005 (Law N° 20.050), the
new article 8 was included in the Constitution, which added the probity principle
into the chapter of institutional basis, indicating that:

“The exercise of public service demands officials to strictly comply with the
principle of probity in all their actions.

“The acts and resolutions of the State organs, as the basis and procedures
used, are considered public. Nevertheless, only a qualified majority law will be
able to establish confidentiality or secrecy of the aforementioned, provided that
disclosure would affect their functions, the rights of the people, national security
or national interest”.

In Chile, the right of access to information has been recognized by law, implicitly
understood in the interpretation of the Constitution given by the Constitutional
Court in 2006, by means of the sentence role No. 634-2007, which stated that
"this requirement affects a right - the right of access to public information-
undoubtedly recognized by the doctrine of public law and jurisprudence"34.

It is basically founded in a) by virtue of being Chile a Democratic Republic
(Article 4 of the Constitution); b) the right to access public information from State
organs is part of freedom of expression (Article 19 No. 12), and c); by the
provisions of Article 8 of the Constitution, as it enshrines the principles of
integrity, transparency and disclosure.

34 STC rol N° 643-2006. Cons. 9° and ss.
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It also indicates that “in this way, it is safe to say that access to public
information is constitutionally recognized, though not explicitly, as an essential
mechanism for the full validity of the democratic regime and the indispensable
assumption of responsibilities alongside the consequent accountability from the
State to the people. Simultaneously, disclosure of the actions of those organs,
which is ensured by the right of access to public information, among others,
constitutes the basis for the proper exercise and defense of people´s
fundamental rights that might be eventually harmed as a consequence of their
acts or omissions” (Cons. 9° STC rol 634-2007).

However, such recognition changes by 2011, when the Constitutional Court
limited the existence of a right of access to public information, stating that the
Constitution (article 8), provides a "generic disclosure statement of certain
aspects about the actions of state organs. Access, issuance and transparency
are not discussed. These subjects are not dismissed, but options are not closed
for the legislative. The issue of information is not mentioned either (Cons. 18 °,
STC role from 1990 to 1911) and it would not find recognition in this article,
either (... "Article 8 does not enshrine a right of access to information") (Cons.
25 ° STC role from 1990 to 1911).

The main features and scope of the transparency law can be summarized in
the 5 following points (next section will include the other points related to
oversight and appellate):

1) Obligors
Ministries, Intendant's office, Governors, Regional and local Governments,
Municipalities, Armed and Public Order and Security Forces, as well as the
public bodies and services created to fulfill administrative functions, are
obligors under the Transparency Law.

Other state organs, such as the Comptroller General of the Republic and the
Central Bank shall comply with the provisions expressly stated by law and with
their own respective organic laws. It shall also apply to public companies
created by law, to State´s enterprises and to societies with State´s
shareholdings exceeding 50% or majority on the board.

Regarding other State organs, these shall comply with the provisions of their
respective organic laws governing issues related to the principle of transparency
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in public service, the right of access to information and procedures and
exceptions to disclosure.

This also excludes those agencies that are not part of the State Administration,
such as the National Congress, the Judiciary Branch (ordinary and special
courts and others with jurisdiction), the Public Prosecutor, the Constitutional
Court, the Review Court of Elections, and the Regional Electoral Courts. These
will only be subject to the provisions expressly referred to in the law and that are
excluded from the jurisdiction of the Council for Transparency, in case of
breaking the law.

2) Aspects of Transparency.
The law develops the right of access to public information and transparency
from two aspects: a) Right of access to information, which refers to the
requirements of access issued by anyone to State agencies and Public Offices,
provided compliance with the legal requirements (Article 10 and ss LT.); b)
Active transparency, which is the obligation of State agencies to publish on their
websites, permanently accessible and updated institutional information as
specified by law (art. 7 and subs).

3) Disclosure of Information.
The actions and resolutions of State´s administration organs are public, as its
foundations, supporting documents or those that are essential or direct
complement thereof, and the procedures used for their enactment. The
information produced by public budget and any other information held by organs
of State administration is also public; whatever its format, support, issuance
date, origin, classification or processing (art. 5° LT).

Disclosure of information is subject to causes of confidentiality, through which
access can be rightfully denied.

4) Principles of the Right of Access to Public Information.
The transparency law recognizes the principles of relevance, freedom of
information, openness and transparency, maximum disclosure, divisibility,
facilitation, non-discrimination, timeliness, control, responsibility and
gratuitousness (art. 11 LT).

5) System of Causes of Confidentiality.
The Law indicates in article 21, the causes for secrecy or confidentiality, through
which the required entity may totally or partially deny access to information.
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These are:

Article 21: The only causes of secrecy and confidentiality by which access to
information is to be partially or totally restricted, are the following:

1. When its disclosure, communication or knowledge affects proper compliance
with the functions of the required body, especially:

a) If it undermines prevention, investigation and prosecution of a crime or
offense, or when the information is necessary for legal and judicial
defense.

b) When data is related to records or deliberations prior to the
enforcement of a resolution, action or policy, notwithstanding that those
reasons become public once enforced.

c) When requirements are generic, related to a large number of
administrative actions or its specifications, or when it distracts the staff
from their normal work.

2. When its disclosure, communication or knowledge affects the rights of
people, namely their safety, health, their private life or rights of commercial
or economic nature.

3. When its disclosure, communication or knowledge affects the security of the
Nation, particularly if it relates to national defense or the maintenance of public
order or safety.

4. When its disclosure, communication or knowledge affects national interest,
especially if it relates to public health, international relations and the country´s
economic and commercial interests.

5. In the case of documents, data or information that a qualified majority law
declared confidential or secret, according to the grounds mentioned in Article 8
of the Constitution.

o The main setbacks and achievements in terms of access to public
information during the last year in Chile.

1) Modifications to the Transparency Law

About the project that provides amendments to the transparency law35, a series
of changes aimed at rectifying some rules in the 20.285 Law are incorporated,
reinforcing the following:

35 Processing bulletin N° 7686-07
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a) Training on the normative concerning active transparency; b) right of access
to information and notification of third parties; c) training on the normative
concerning periods of confidentiality or secrecy; d) normative modifications on
protection procedures and complaints before the Council for Transparency; e)
modifications in the unlawfulness complaint; f) reinforcement of the Council for
Transparency; g) infractions and sanctions established in the Transparency
Law.

In general lines, it confirms that Corporations and Municipal Associations are
required entities. Throughout the history of the Transparency Law, the
aforementioned have refused to satisfy requests for information, a situation that
was settled in the same direction as the project by the jurisprudence of the
Council for Transparency and the Courts.

It also adds a regulation on storage of information, so that the organs of the
State administration would be required to preserve and file public information,
and it instructs how this information should be removed, if applicable. Moreover,
it establishes the obligation to publish declarations of assets and interests as
part of the compliance of active transparency.

It incorporated two new appeals: the request for reconsideration and
extraordinary appeal for unification of jurisprudence. It also regulates the
alternatives for settlement of disputes and the duty of collaboration of the Public
Administration with the Council for Transparency, and mandatory accountability
for this organism.

One of the most significative and difficult discussions has been regarding access
to email accounts of public servants. Based on a series of verdicts of the
Constitutional Court, the project addresses this issue, indicating the sources of
access, but with full compliance of certain requirements, including a) that the
mails have been sent or received through institutional electronic boxes; b) that
they were used in the exercise of the functions of authorities, officials and public
servants; c) that these be final decisions of the organs of State Administration; its
foundations; and that the mails be their direct or essential complement, as
disclosure of the latter does not involve disclosure of these deliberations; and d)
that there be public interest in its disclosure. It shall also precisely indicate its
subject and other data necessary to identify the required mail, as the time of
issuance or reception, as well as senders and recipients. Such access is also
made according to the project of institutions like the Comptroller General of the
Republic, the Central Bank, Public Prosecutor, Judiciary Branch, the
Constitutional Court and the Electoral Justice.
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The causes for reservation are applicable, and a especial access procedure is
established to determine whether the information can be disclosed or not.

2) Constitutional Enshrinement of the right of access to public information.

On the occasion of several verdicts of the Constitutional Court ruled in the Social
Service-Fosis, Ubilla and Larroulet cases, on access to emails (CCS 1990-2011,
2153-2011, 2246-2012 respectively), there is a need for the Constitution of the
Republic incorporate the following: (i) that transparency is a principle that is part of
the basis of institutions; (ii) that access to public information is a fundamental
right, incorporated as such in the No.12 of Article 19 in the Constitution.

The basis of this need is in narrative recitals 18 and 19 (1990-2011 CCS), which
state that in the Constitution "...access, issuance and transparency are not
discussed. These subjects are not dismissed, but options are not closed for the
legislative. Information is not mentioned either. In addition, narrative recitals15
(STC 2153-2011) and 22 (2246-2012 STC) point out "... Third, access to
information does not cover everything State organs do or have, but only their
actions and decisions, their basis and procedures used. Information is not
mentioned in the Constitution".

The Constitutional Court has reasoned on the basis that "The Constitution does not
mention information." These verdicts limit the right of access to public information,
that it exists in an administrative procedure, or that such information could be
included in the foundations of administrative procedures. If the information held by
the State does not meet both requirements, it is simply inaccessible to anyone. This
reasoning restricts the fundamental right by imposing requirements that alter its very
substance, which is expressed in the principle of maximum disclosure. The principle
of maximum disclosure is that in which the State is required to provide access to all
the information available, with the exceptions considered, which currently are the
functioning of the body, the rights of individuals, national security and national
interest.

This puts Chile in a clear setback and leads it to violate international laws and
political agreements made by Chile in the international sphere.
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For this, a project law was presented in conjunction with Civil Society36, which
seeks to obtain Constitutional recognition for the right to access public
information.

3) Good practices in the election of members of the Council for
Transparency

In October this year, the President of the Republic is expected to appoint two
Councilors in the Council for Transparency, ratified by the Senate, on the occasion
of the concluding exercise period of two councilors. The Council is an autonomous
body whose purpose is, by law, to promote transparency in the public service,
monitoring compliance with the rules on transparency and disclosure of information
from the organs of the state administration, and guarantee the right of access to
information. Thus, this body requires the greatest autonomy and counselors,
therefore, must be qualified and have enough experience to, in the exercise of their
functions, monitor the bodies of the State Administration.

These concerns were expressed by some civil society organizations to the
Secretary General of the Presidency, through the submission of a good practices
guideline to be considered in the next election of Councilors. It is suggested that
candidates should be professionals with recognized national or international
standing and at least five years experience in public management, modernization
of the state, protection of human rights, freedom of expression, the right of access
to public information, private life, personal data and / or the protection of the
principle of transparency.

At the same time, with the purpose of strengthening social legitimacy, the profile of
the proposed candidates should be made public, so that civil society can express
their views before the list is sent to the Senate.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Main Features

The main legislation concerning the AIP is the 20.285 Law of Transparency and
Access to Public Information, passed in 2008 and in force since 2009. It
establishes a system of active transparency or disclosure, and one of active
transparency, or the right of access the information itself. The 20,285 law clearly
established three stages of regulation in this area, depending on the State
Branch37:

36 Bulletin N° 8805-07.
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First, a general regime for the Executive Branch, known in Chile as State
Administration. The law stipulates that if a public body denies access to the
requested data or does not respond within a 20 days period, the requester is
entitled to use an administrative appeal called "protection of access to public
information" before an organism called Transparency Council (CPLT). Facing a
negative resolution from the CPLT, the law states that the requester can file a
lawsuit called "claim of illegality" to any of the 17 Courts of Appeals in Chile,
according to their location. There are no further appeals after the claim of
illegality38.

Second, the law states that the other Branches, such as the national Congress and
the Judiciary are required to fulfill the duties of active transparency, yet they have
the autonomy to establish grievance mechanisms in relation to the AIP. The
Chamber of Deputies does not provide for requests or claims regarding
transparency in its regulations. The Senate establishes in its internal regulations
that AIP requirements may be issued to the Secretary of the institution; and against
its decisions, complaints can be issued to the Commission on Ethics and
Transparency, composed of senators.

Regarding the Judiciary, the Supreme Court regulated the AIP by Provision No.
253 of 2008. In short, the information requirements should be addressed to the
Communications Directorate, and in case of disconformities with the decision, the
Transparency Commission of the Judiciary, composed of judges of the Supreme
Court, Courts of Appeal and administrative authorities of the Judiciary39, can be
addressed

Third, there is the regulation for the Bodies with Constitutional Autonomy, like the
Central Bank, the Comptroller General of the Republic, the Public Prosecutor, the
Electoral Justice and Constitutional Court. Law 20.285 points on the AIP that if any
of these organs deny a request for information, a claim for illegality against them
should be issued to the Court of Appeals. This action requires an attorney and it’s
the last instance of appeal.

37 Román  Cordero,  Cristián.  2010. Law of Transparency and Autonomous organs. In: Letelier,  Raúl
and Rajevic, Enrique (Coordinators). “Transparencia en la Administración Pública”. Santiago, Abeledo
Perrot, pag. 364
38 Even though Law 20.285 does not contemplate additional judicial resources, some sentences of the
Court of Appeals have been challenged by means of a resource of protest before the Supreme Court, or
actions of inapplicability before the Constitutional Court.

39 Jara Villalobos,  Camilo.  2013. “El  Régimen  de  Transparencia  de  la  Judicatura  en  Chile”. In:
Ansaldi, Octavioand  Chandía,  Sebastián (Editors). Law Studies of the judiciary:  Acts of the  1st and 2nd

Congress of Judiciary Law. Published by Facultad de Derecho of Universidad Católica de Valparaíso, pag.
49
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A major milestone was the creation of the called "Transparency Portal" which
allows people to submit requests for access to information and even legal
proceedings for relief before the Council for Transparency, through the site
http://www.portaltransparencia.cl/. The site not only works in relation to the
Central Administration; some municipalities, public universities, the Comptroller
General of the Republic and the Judiciary has been integrated into it.

o Administrative Remedies

In the case of the Executive Branch or Administration, when a request is issued to
a public organism and it denies information or does not respond within 20 days, a
"legal proceeding for relief" can be filed to the Council for Transparency. Against its
verdict, any affected requester or public-agency may file a claim of illegality before
the Court of Appeals.

The Council for Transparency is an autonomous public body with juristic person
and its own assets, created by the Law on Transparency of Public Service and
Access to Information of the State Administration. It is headed by a Board of four
members, who are nominated by the President and confirmed by the Senate, by a
quorum of 2/3 of the Senators in office, and they last six years in office. Although
the Council organically integrates the Executive Branch, it is independent of any
ministry or agency.

According to Article 33 of Law 20,285, the Council for Transparency has the
following attributes:

a) Monitor compliance with the provisions of this law and apply sanctions
when necessary.

b) Resolve, rightly, claims for denial of access to information, made in
accordance with this law

c) Promote transparency in public administration, disclosure of information
of the State Administration organs, and the right of access to information,
through any means of publication.

d) Issue general instructions for compliance of legislation on transparency
and access to information by the organs of the State Administration, and
require them to adjust their procedures and systems of public assistance
to such legislation.
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e) Make recommendations to the organs of the state administration, aimed
at improving transparency of its management and to facilitate access to
the information in their power.

f) To propose to the President and to the National Congress, when
applicable, rules, instructions and other regulatory improvements to
ensure transparency and access to information.

g) Perform directly or through third parties, training of public officials in
matters of transparency and access to information.

h) Carry out activities of outreach and public information on subjects within
its competence.

i) Develop statistics and reports on transparency and access to information
of the organs of State Administration and about compliance with this law.

j) Ensure compliance with the confidentiality of the data and information
that, in accordance with the Constitution and the Law, are of secret or
confidential nature.

k) Cooperate with and receive cooperation from Public Organisms and legal
or natural persons, national or foreign, in the scope of their competence.

l) To hold contracts and other acts necessary for the compliance of their
duties.

m) Ensure proper compliance with the law Nº 19.628, which protects
personal data, by the organs of State Administration.

According to the Constitutional Court40, the Council for Transparency integrates
the Executive - Administrative Branch, thought it has legal autonomy from the
government in office. Thus, its scope covers the AIP on the Administration, but
not other branches of government (Congress, Judiciary) nor the organs with
Constitutional Autonomy.

Its legal autonomy from government has been proved in practice, since the
CPLT often resolves against the government's decisions, even in controversial
cases, such as in the publication of emails. However, it should be noted that for
more than 20 years, Chilean politics are dominated by two political coalitions,
Nueva Mayoría and Alianza por Chile, so the four positions in the Board of
CPLT are appointed according to criteria of political balance in the sense that
two counselors are related to each of the political alliances, since the creation of
CPLT.

Yes, the CPLT is empowered to review decisions of public agencies of
government and has the power to order disciplinary proceedings called
"administrative investigation" against the head of the public service that does not
comply with a decision on AIP.

40 Constitutional Court. Sentence of control of constitutionality of the law project of Transparence and
Access to Public Information, role 1051-2008, narrative recital 52
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They will face penalties of fines ranging from 20% to 50% of their monthly salary.
In practice, most sanctions have been applied against mayors of municipalities,
for violations of standards of active transparency.

According to the Citizen´s Defense and Transparency Commission, an agency of
the Ministry General Secretary of the Presidency, the statistics on issuance of AIP
requests to organs of the central government (excluding municipalities, and any
other State Branches or Agencies with Constitutional Autonomy) are the
following:

2009:  24.680 AIP requests (April-December)41

2010: 35.411 AIP requests 42

2011: 39.960 AIP requests 43

2012: 51.952 AIP requests 44

2013: 61.336 AIP requests 45

2014: 36.328 AIP requests (Until July 2014)46

Cumulative total since the entry into force of Law until June: 249.667 AIP
requests.

Regarding legal proceedings for relief before denial on AIP by public agencies
(including municipalities), the Council for Transparency has no disaggregated
statistics for confidentiality or secrecy, but it does have figures on reception and
underlying decisions.

ISSUANCE TYPE OF FINAL DECISION

Total

YEAR

Withdrawal is
Approved

Underlying
decision

Decision of
inadmissibility

2009 10 146 119 275

41Citizen´s Defense and Transparency Commission. Statistical 2009 Annual Report of Requests Law
20.285 about Access to public information, page 3 http://www.cdc.gob.cl/wp-
content/uploads/documentos/informes_estadisticos/Reporte_anual_2009.pdf
42 Citizen´s Defense and Transparency Commission. 2010 Report  of Requests Law 20.285 about
Access to public information, page 3 http://www.cdc.gob.cl/wp-
content/uploads/documentos/informes_estadisticos/Reporte_anual_2010.pdf
43 Citizen´s Defense and Transparency Commission. 2011 Report  of Requests Law 20.285 about
Access to public information, page 3 http://www.cdc.gob.cl/wp-
content/uploads/documentos/informes_estadisticos/Reporte_anual_2011.pdf
44 Citizen´s Defense and Transparency Commission. 2012 Report  of Requests Law 20.285 about
Access to public information, page 3 http://www.cdc.gob.cl/wp-
content/uploads/documentos/informes_estadisticos/Reporte_anual_2012.pdf
45 Citizen´s Defense and Transparency Commission. December 2013 Monthly Report  of Requests Law
20.285 about Access to public information, page 5 http://www.cdc.gob.cl/wp-
content/uploads/documentos/informes_estadisticos/Informe_estadistico-13.pdf
46 Citizen´s Defense and Transparency Commission. July 2014 Monthly Report  of Requests Law 20.285
about Access to public information, page 5 http://www.cdc.gob.cl/wp-
content/uploads/documentos/informes_estadisticos/Informe_estadistico-19.pdf
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2010 91 677 404 1172

2011 130 782 564 1476

2012 153 1053 643 1849

2013 182 972 996 2150

2014 (July) 90 725 618 1433

TOTAL 656 4355 3344 8355
Source: Reports and Statistics Unit-CPLT.

Of a total of 8355 legal protections filed from April 2009 to July 2014, 7.85% of
cases (656) are solved by withdrawal of the claimant, the 40.02% of cases
(3344) has been declared inadmissible for processing and in 52.12% of cases
(4355) the CPLT has pronounced an underlying decision.

TYPE OF UNDERLYING DECISION
TotalYEAR

Request is
partially
accepted

Request is
completely
accepted

Request is
refused

Request is
inadmissible

2009 37 80 29 0 146
2010 174 356 147 0 677
2011 221 449 112 0 782
2012 212 629 212 0 1053
2013 245 499 227 1 972
2014
(July)

144 380 201 0 725

TOTAL 1033 2393 928 1 4355
Source: Reports and Statistics Unit-CPLT.

Regarding the 4355 underlying decisions pronounced by the CPLT in the period
from April 2009 to July 2014, 23.71% of the requests of citizens (1033 cases)
were partially accepted, 54.94% (2393) have been completely accepted, and
has instructed that all of the requested information be issued, in 21.30% of
cases (928) proceeding for relief was rejected, and in one case it was rejected
as inadmissible.

o Judiciary remedies

The 20.285 Law of Transparency and Access to Public Information state that
facing denial of information by public bodies, there is the administrative appeal for
relief before the CPLT. Having exhausted this instance, both the requesting
citizen and public agency are entitled to challenge the decision of CPLT before
the country´s Courts of Appeals, through a legal action called "claim of illegality."

Chile's judiciary branch is highly independent and rarely follows the guidelines of
the government in exercise. In recent years the Presidents and Supreme Court
spokesmen have publicly confronted governments for actions aimed at controlling
the judiciary.
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Courts of Appeals, aware of the claims of illegality, are empowered to reverse
decisions of the CPLT. Once a court has made a verdict, the effective
implementation of such resolution depends on the CPLT, which has the
attributions to order an administrative disciplinary proceeding to the head of a
public service that does not comply with a decision.

There are no official statistics regarding the number of claims for unlawfulness
against the CPLT, nor on the specific reasons for confidentiality or secrecy
related to such cases. In 2012, three and a half years since the 20,285 Law
entered into force, Pro Acceso Foundation recorded that out of 62 claims of
illegality against CPLT issued before the Courts of Appeals; the latter gave
reason to the CPLT in 52 cases, in first instance47, i.e. 83.33% of cases.

 CIVIL SOCIETY

From Pro Acceso Foundation, we have led several actions in exercise of the
right of access to public information, which have been finally resolved by
different organisms in each of the corresponding instances (Council for
Transparency, Court of Appeals, Constitutional and Supreme Court).

1.- Issuance of personal data transmission agreements.

Under the 2012 national study of personal data protection, conducted by Pro
Acceso Foundation, one of the required public offices was found to maintain
contracts for the transmission of personal data to companies in the industry.
When further information was required, the institution refused to do so, alleging
infringement of the rights of third parties, after the opposition from three of the
four signing institutions. The office also claimed the confidentiality causal of
harming of commercial law of such companies, and trade secrets.

Given the refusal, a request of protection on access to public information was
issued to the Council for Transparency48, which dismissed the arguments of the
body.

47 Moisés Sánchez. Access to information is endangered. La Tercera Daily News, September 25, 2012
http://www.proacceso.cl/contenido_general/acceso_la_informaci_n_en_peligro
48 Decision of Legal Proceeding for relief, role C1738-12. Sentence of the Court of Appeals rol N° 1444-13.



44

Once this illegality was presented before the Court of Appeals by the IRS, it was
also rejected, and the decision of the Council was upheld49.

2.- Disclosure of e-mails of public servants

In this case, the General Under-secretariat of the Presidency was required to
issue "copy of the sent and received e-mail to and from accounts of other public
officials, sent and received from and dealing with matters of the performance of
public functions of the Minister Secretary General of the Presidency, excluding
any e-mail that the Minister considered to be within the scope of private life" (in
the context of the discussion of a draft law); the Under secretariat denied access
to information, on the grounds of confidentiality causal of Article 21 No. 1 and 2.
Knowing the protection of access to public information (role C1101-11), the
Council rejected the application of any of the alleged causes, ordering the
release of information by the Under-secretariat to the requester, crossing out the
information regarding privacy of the emitter and receiver, and also crossing out
that which had no relation to the performance of public functions.

The General Under Secretariat of the Presidency, and Minister Cristian
Larroulet, per se, filed an appeal of unlawfulness in the Court of Appeals of
Santiago (role 2496-12), in order to annul the decision of the Council; during its
processing, an unconstitutionality appeal was also lodged before the
Constitutional Court, in respect to Article 5, paragraph two of the Transparency
Law, which states "and all other information held by the bodies of the
Administration , in whatever form, supporting format, date of creation, origin,
classification or processing."

The Constitutional Court expressed 4 interpretation criteria that guided its
reasoning in principle: 1) Officials have constitutional rights 2) The mandate of
disclosure is not absolute, and it relates only to certain issues, 3) The
Constitution should be interpreted in the light of technological progress, 4)
Ministers of State and their functions. Regarding the former, the Court
expressed that public officials are entitled to fundamental rights, and restriction
of certain rights are exceptional and mandated by law, which must have limited
scope (Cons.16 ° subs). As for the disclosure mandate, the Constitutional Court
stated that only certain aspects of the actions of state bodies are public. Thus,
according to the constitution, these would be the acts and decisions, their
foundations and procedures used. All this is related to the subdivision that the
disclosure mandate makes, referred to in Article 8 of the Constitution.

49

http://www.proacceso.cl/noticia/sii_deber_informar_convenios_para_transferir_datos_privados_y_pagos_
involucrados
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Concerning this, it indicates that the "ceiling" of access to information of third
parties to a process cannot exceed what is on the administrative record, it
indicates that is not enough with an electronic document to make it an
electronic administrative act, but a signature is also necessary (which in this
case must be simple or advanced electronic signature) and that in order to
make emails public, these should be included in the administrative file; and it
also adds that it is not an absolute right, since it must respect other rights in
the legal system. Finally, it indicates that disclosure can be achieved by other
means established by law. It also adds that Article 8 of the Constitution does
not enshrine the disclosure principle nor the subjection to its “strict
compliance", as it happens with probity. It closes adding that the secret or
confidential nature of an act is not equal to immunity or lack of control;
furthermore, this would allow safeguarding other legal assets deemed relevant
by the Constitution, as disclosure.

Concerning its interpretation by the Constitution, and taking technology into
account, it indicates the need to make technological aspects work alongside
with constitutional requirements.

Regarding the ministers and their functions, it is indicated that as they are direct
and immediate collaborators of the President, as the Ministry General
Secretariat of the Presidency, it directly advices in the exercise of the legislative
function, by requiring mails of such body, and it would not only be affecting the
typical functions of the President of the Republic, but also the most sensitive
ones (Cons.42).

In relation to the background of the request, the core case, the Constitutional
Court considers that the emails are a form of private communication and,
therefore, their disclosure would violate the constitutional guarantee of Article
19 No. 5 of the Constitution, since e mails could have a single recipient.
Therefore, such recipient would be the only person or organism entitled to view
its contents; it fits within what the constitutional guarantee indicates as "private
communications and documents", since they are “communications transmitted
through closed channels, not through open channels, and have specific senders
and recipients. Thus, it stands to reason that they are protected from
interference and knowledge of others" (Const. 59). The Court states that what
the warranty protects is communication itself, not the nature or the content of
the information, or if such communication is held through equipment funded by
the state, adding that there are no interpretable constitutional or legal provisions
to put them outside the scope of this warranty. This is relevant, because it
relates to the interpretive criteria restricting rights of public officials, which would
not be exempt from this protection. It is added that the authorities are expected
to make the best decisions, and that the use of email permits a greater flow of
information, but to achieve this goal, it is necessary to have some privacy,
which becomes more important in the case of indiscriminate disclosure while a
draft law is being discussed.
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The Court also considers the violation of the constitutional guarantee, since
where the law permits to affect the content of the right involved, the
Transparency Law does not allow intercepting, opening or recording
communications or private documents. The procedure enshrined in the
Transparency Law would be that of regulating access to administrative acts,
resolutions, reports and documents that can be made public. It "collides with
the Constitution, which requires specific cases and forms” (Cons. 64). It adds
that the Council for Transparency is a public body governed by the principle of
legality, with express and bounded powers. Moreover, there are strict
circumstances in which the law permits the breach of privacy of
communication, which would be meaningless if in the name of the right of
access to public information, any person could, without proving interest,
access it. The provisions of Article 8 of the Constitution would not be enough
to violate this warranty either. The Constitutional Court does not share the
existing subordination regarding Article 19 No. 5, concerning the 8th
paragraph in the Constitution.

Moreover, the Constitutional Court considers that the second subsection of
Paragraph 5 in Article 1 of the 20,285 law, exceeds the provisions of the
Constitution. After conducting an analysis of the extent of "public information",
the Court states that the Constitution - by Article 8º- defined the subjects that
could be public. In that sense, "it is undisputed that the law 20,285 has gone
beyond the provisions of the Constitution in Article 8. The discussion is
whether it is legitimate or not "(Cons.72). The expression used by the
Constitution regarding which information is public, is more restricted than that
established in the Transparency Law. The Court notes that the use of the
words "act", "resolution", "foundations" and "procedures" was meant to list
what would be public. Furthermore, Article 8 reasons on "foundations" and
"procedures to be used". E-mails would not be covered within the categories
of section 8: they are not acts nor resolutions (they are rather expressions of
will, not related to an administrative act) and are not foundational (there is no
regulated procedure in the processing of a draft law, nor is it recorded in an
administrative file, which does not exist either).

Therefore, the Transparency law would exceed the Constitutional powers.
Also, with the draft laws out of the 8th paragraph, its annexes are not included
either (Cons.83). The fact that the requested information was linked to the
discussion of a Law draft, meant a major premise for the magistracy, since
having information during legislative generation would mean a privilege,
because it is undisclosed information (Cons. 86), as it could also hinder it and
even be inconsiderate with the Congress. Furthermore, disclosure of
information would affect the exercise of the legislative power of the President
(in his position as Minister of the General Secretariat of the Presidency, he/she
can help to develop it).
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For all this, the Constitutional Court accepted the inapplicability appeal due to
unconstitutionality, deduced by the Under-Secretariat General of the Presidency,
declaring that the second numeral in article 5 of the Transparency Law is
inapplicable in the pending work50.

Santiago´s Court of Appeals finally accepted the unlawfulness appeal, and the
reservation causal of article 21n° 2 was declared legitimate.

3.- Regarding disclosure of accreditation files of institutions of higher education

The National Accreditation Commission was requested for the administrative
files that led to the accreditation of universities Santo Tomás, Americas, Del
Mar, Pedro de Valdivia and UNIACC during the years 2006 to 2012. Of all these
universities, Americas, UNIACC and Santo Tomás filed motions of illegality
before the Court of Appeals of Santiago (roles 1443-13, 1396-13 and 1530-13
respectively).The Court of Appeals of Santiago rejected all the appeals, primarily
because it was a public process voluntarily agreed by the universities in order to
obtain a verdict from a public institution (the National Accreditation
Commission); then, due to the primacy of the presumption of openness, it is
necessary to prove the possible damage that such disclosure of information
would represent for the configuration of the causal of reservation of commercial
and economic law alleged in this case, which did not happen. Closely related to
what was previously mentioned, even if eventual harm is proved, an
assessment and weighing should then be performed to balance benefit v/s harm
that such disclosure of information could cause (damage test).

The sentences of the Supreme Court of Appeals marked a precedent regarding
access to information, in the specific field of accreditation

50 The request was accepted with Minister Francisco Fernandez ´concurrent vote, who wanted to accept it
only in regard to the excess of the provisions in article 8th of the Constitution. Ministers Gonzalo García and
Domingo Fernández voted against the appeal.
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and also in other cases in which information of private entities is held by the
State.
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1.5. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN COLOMBIA

Fundación para la Libertad de Prensa (FLIP)
Executive Director: Pedro Vaca
Legal Coordinator: Emmanuel

Vargas Penagos

Transparencia por Colombia
Executive Director: Elisabeth Ungar

 ACCESS TO PUBLIC INFORMATION

The Law of Transparency and Access to Public Information (Law 1712, 2014)
was enacted by the President of the Republic on March 6, 2014. This norm
became effective for national entities on September 6, and will be binding for the
territorial elections starting on March 6, 2015.

The main features of this regulation -which started in Articles 20 and 74 of the
Constitution, and in other previous constitutional laws and norms- are:

It includes most of the standards developed by the Inter-American Court
of Human Rights and the Constitutional Court of Colombia, regarding the
right of access to public information;
Includes a list of entities that are required to provide information, including
the three branches of Government, independent state agencies, state
contractors, oversight bodies, providers of public services and public
administration, political parties, etc;
Establishes that the burden of proof for denying information is provided

by the required entity;
Develops general principles of the right of access to public information;
Appoints the functions of guarantor body on the Public Prosecutor,

consisting of the Ombudsman, the Attorneyship and the Solicitor General
of the Nation; and
Sets the right to petition as a mechanism for requesting information, and
develops resources for those cases in which a negative response needs
to be appealed.
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o The main setbacks and achievements in terms of access to public
information during the last year in Colombia.

The main achievement since the last Saber Mas report is the presidential
approval of the Law of Transparency and Access to Public Information (Law
1712, 2014) and its implementation.

To the date of creation of this report, the National Government is making public
consultations about a regulatory decree that seeks to guide some issues for the
practical operation of the law.

Moreover, the Attorney General's Office is studying the scope of the
responsibilities assigned by law to ensure compliance with the law.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Main Features

In general terms, the mechanisms established in norms ruling access to public
information in Colombia are:

In cases where the response is incomplete, the entity does not respond
timely, or makes excessive charges, the appropriate supervisory action is
to be taken. This is a mechanism for protection of fundamental rights that
must be resolved in 10 days, which has a second instance and is
reviewable by the Constitutional Court; it also has an enforceable
compliance mechanism, which is contempt.
In those cases where a reservation or classification different from national
security or international relations is alleged, a protective act is applicable
after exhaustion of the request for reconsideration, which is issued to the
same entity that denied the information in the first place.

In cases where a reserve of national security or international relations is
alleged, it is possible to file an administrative appeal within three days. If
the entity decides to keep on denying the information, the requestor will
have three more days to send an appeal to a Court or to an
Administrative Tribunal, which will resolve in a single instance in ten days
at most.

o Administrative Remedies

There are no administrative remedies beyond the cases where a request for
reconsideration is applicable, as previously mentioned.
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The main oversight organism is the Public Ministry, composed of the Attorney
General's Office, the Ombudsman and the Attorneyship. However, for the
application of the law, the authority is in the head of the Attorney General, which
is elected every four years by Senatorial vote from a shortlist conformed by a
candidate nominated by the Supreme Court of Justice, one by the State Council
and one by the President of the Republic. The extent of its legal independence
is absolute, according to the Constitution. Nevertheless, in some cases, there
have been power imbalances originated from cooptation by entities conducting
the shortlist and by the elector. Regarding resources of access to public
information, the Public Ministry or Prosecutor only has monitoring duties and
cannot review decisions.

The Public Ministry, in charge of foreseeing proper compliance of the obligations
established in AIP, has the functions and attributions shown below (AIP, 23rd
article):

a) Develop preventive actions for the enforcement of this law;
b) Create reports about compliance of decisions of custody on access to public
information.
c) Publish custody decisions and norms of access to information;
d) Foster the knowledge and enforcement of this law and its dispositions among
the liable parties, as its understanding by the public, considering clear criteria for
its accessibility and outreach, about its competences and the spreading of
guidelines on the right of access to public information.
e) Application of the corresponding punitive actions established by this law
f) Make disciplinary decisions in cases of exercise of preferential power, faults
or bad behavior derived from the right of access to public information.
g) Encourage transparency in the public service, access and disclosure of
information from State entities, by any publication means;
h) Petition the liable parties to adjust their proceedings and its access system to
citizens, to this law.
i) Develop, directly or through others, training activities to public servants on the
subjects of transparency and access to information;
j) Create reports and statistics on transparency and access to information of the
State administration organs, and about compliance with this law;
k) Properly deliver the responses to petitions made with a request for
confidentiality of its identification, as referred to in paragraph 4 of this law;
l) Implement and manage information systems in compliance with its functions,
establishing the time limit and criteria of the report by the public entities
considered.
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Entities of the Public Ministry will have a designated office with the necessary
means to carry out the aforementioned functions and attributions.

Concerning coercive mechanisms for the enforcement of the law, the article 29 °
provides: "Criminal Liability. Any act of concealment, destruction and total or
partial deliberate alteration of public information once it has been subject to a
request for information shall be punished in accordance with Article 292 of the
Penal Code51."

Because AIP entered into force a few days ago, there is no information yet on
the number of cases and causal for reclamation.

o Judiciary Remedies

The principal judicial mechanism is the act of caution within the possibilities
mentioned above. In addition, there is the resource to be known by the Court or
the Administrative Court in cases in which a reserve of national security or
international relations is alleged. Article 27 of the AIP Law provides that if the
requested invokes national security and defense or international relations
reservation, the applicant may file a request for reconsideration, which must be
filed in writing and underpinned by the diligence of notification, or within three
days. If this resource is denied, the Administrative Court having jurisdiction in
the place of the documents location, whether national, departmental or distrital
authorities of Bogotá, will decide in a single instance if the resource is denied or
accepted, wholly or in part. The decision can also be made by an Administrative
judge in the case that the authorities are distrital and municipal.

The judiciary is an instance to be resorted to after exhausting the administrative
remedies in cases where, as mentioned before, a request for reconsideration as
been used.

The judiciary has full independence in accordance with the Constitution.
However, for the nomination and appointment functions of important public
officials of high courts, a climate of politicization and distrust has arisen
concerning the judiciary. According to the 2013 Global Corruption Barometer

51 Law 599 of 2000, Article 292. Destruction, removal or concealment of public documents. He or she who
destroys, deletes or hides a public document to be used as proof, completely or partially, will be liable to
imprisonment for two (2) to eight (8) years. If such thing was done by a public servant in the exercise of
their functions, imprisonment shall be of three (3) to ten (10) years, and disqualification from the exercise of
rights and public functions for the same term. If the document were had procedural value, with judicial
nature, the penalty shall be increased by one third to one half..
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(GCB) of Transparency International, 64% of Colombians believe that their justice
is corrupt52.

 CIVIL SOCIETY

Since AIP has just entered into action a few days ago, civil society has not taken
actions before the Guarantor Authority. This is because there are no resources
currently provided beyond the surveillance work that the Public Prosecutor may
perform. Concerning the judiciary, several actions and appeals have been filed
against the existence of pre-law cases. For the reasons mentioned above, and
due to the current validity of the Law of Transparency and Access to
Information, there are no significant cases from the civil society yet.

However, FLIP has been conducting a strategic litigation for over three years. In
this case, a request for access to information was made concerning visits
received by a former congressman imprisoned for alleged links to paramilitaries.
The National Penitentiary and Prison Institute denied the information claiming
that the right to privacy of the Congressman was violated. After an appeal of
insistence, which is what existed previous to the Law on Access to Information,
the judgment was negative. FLIP filed a petition for custody against this
decision. This prosecution was denied at first and second instance and
currently, it was selected by the Constitutional Court. It is expected that such
high court considers the standards developed by the new rules to make a
decision.

Transparency for Colombia (TpC) has not taken action before the guarantor
organism. Their work has focused on monitoring and tracking the actions of the
National Government on the implementation of the Law; and as the technical
secretariat of the Citizens National Committee to Combat Corruption53, they
develop recommendations on measures that the Government and the guarantor
body must take into account for its implementation. For more information on the
recommendations of the CNCLC, go to its Third report at
http://ciudadanoscontralacorrupcion.org/. Moreover, the Transparency Index of
Public Entities, by the TpC and whose results are expected in early 2015,
included indicators and variables to assess compliance of state agencies with
the provision in the law.

52 http://www.transparency.org/gcb2013/country/?country=colombia
53 The Citizens National Committee to Combat Corruption (CNCLC) is an instance created by the Anti
Corruption statute (Law 1474 of 2011) with the purpose of making a  contribution from Colombian society in
the tracking of policies, programs and actions created and applied by the State and the National Government
for the prevention, control and sanction of corruption.
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 OTHER CONSIDERATIONS

Regarding the actions carried out by the Public Ministry, we highlight the study
prepared by the Ombudsman on citizen access to constitutional mechanisms for
claiming protection of their fundamental rights and to request information from
public organs, the action of custody and the right to petition, respectively.

Although the report does not show the study 'Custody and rights to health and
social security 2013', it reveals important information about the behavior of these
mechanisms during 2013. For instance, the right to petition was the most
invoked fundamental right (48.1% of custodies), followed by the right to health
(25.3%), other economic, social and cultural rights (15.8%), human dignity and
decent life (13, 6%) and social security (11%).

The report reveals an increase in the number of proceedings of custody in 2012,
reaching a record level of 454,500 actions brought by citizens aware of
violations of their rights, against 424.400 filed in 201254.

In addition, we want to note that in the last week, the "Workshop for
Socialization of Concepts and Experiences on Transparency and Access to
Public Information Worldwide" was conducted, with the collaboration of the
Attorney Alejandro Ordóñez Maldonado, the special OAS designated
rapporteurs for freedom of speech Catalina Botero and Edison Lanza,
respectively; as well as Guilherme Canela, responsible for issues of freedom of
expression for UNESCO South America. The meeting was also attended by
delegate attorneys, consultants and members of the Group on Transparency
and the Right of Access to Public Information of the Attorneys General Office55.
We believe that these spaces are quite valuable to share experiences,
comments and recommendations for the implementation of AIP; however, we
emphasize that the participation of civil society is essential, but unfortunately
none of the organizations that have been working on the issue in the country,
were called.

54See the report of the Ombudsman:  http://defensoria.gov.co/es/nube/noticias/2254/Durante-2013- los-
colombianos-interpusieron-un-n%C3%BAmero-r%C3%A9cord-de-tutelas-Salud-tutelas-
Defensor%C3%ADa-del-Pueblo-Ministro-de-Salud-Derechos-Humanos.htm
55

http://www.procuraduria.gov.co/portal/Procuraduria-
realizo_Taller_de_socializaci_n_de_conceptos_y_experiencias_sobre_transparencia_y_acceso_a_
la_inf ormaci_n_publica_a_nivel_internacional_.news.
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1.6. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN COSTA RICA

Instituto de Prensa y Libertad de Expresión (IPLEX)
President: Alejandro Delgado Faith

Secretary of the Directive Board: Raúl Silesky

 ACCESS TO PUBLIC INFORMATION

In Costa Rica there is no law on access to public information. The Costa Rican
Constitution states, in Article 30, the guarantee of free access to administrative
departments for informative purposes on subjects of public interest, with the only
exception of State secrets. Also, article 24 regulates the right to privacy,
freedom and secrecy of communications. The right of petition and timely
response is established in section 27. The article 28 provides that private
actions that are harmless the public morals or order, or which do not harm third
parties, are outside the scope of the law. Meanwhile, article 29 guarantees
freedom of expression. These items, among others, constitute the constitutional
framework on access to public information. From these provisions, the
Constitutional Court has developed a rich and varied jurisprudence that
strengthens constitutional guarantees, without a specific law on access to public
information.

By lacking a law on access to public information, there is no guarantor institution
as such. Concerning the country´s legal mechanisms to ensure access to public
information, we can mention the legal proceeding for relief and the Legality
Protection. In the first case, the citizens believing their constitutional rights of
access to public information violated, can file an appeal for relief, to be reviewed
and resolved by the Constitutional Court in an average period from one month
and a half to two months.

The proceeding known as appeal for relief is issued before the Contentious
Courts. It was created from a ballot of the Constitutional Court and the
Administrative and Civil Contentious Process Code of Finance. There is also the
909756 law that regulates the formal aspects of the right of petition. It should be
noted that neither the appeal for relief nor the so called legality relief requires
legal representation.

56

http://www.pgrweb.go.cr/scij/Busqueda/Normativa/Normas/nrm_texto_completo.aspx?param1=NRTC&nV
a lor1=1&nValor2=74427&nValor3=91901&strTipM=TC
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o The main setbacks and achievements in terms of access to public
information during the last year in Costa Rica.

It is safe to say that the jurisprudential trend has been kept and reinforced. And
with the 4182- 2014 voting, the Constitutional Court declared unconstitutionality
on a law that declared the plenary session of the legislature as secret, through
which withdrawal of parliamentary immunity of members of the supreme powers
was instrcuted57.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative remedies

When citizen request information, the officer has ten working days to respond -
unless there is express provision to the contrary-. If not, the applicant may file an
appeal for relief. There is no administrative appeal other than the ordinary
current legislation, which is not used because the appeal for relief is faster and
more efficient.

o Judiciary remedies

Costa Rica has two legal instruments to appeal lack of access to public
information: the appeal for relief and the legality relief or protection.

The judicial instance is directly addressed, there are no intermediaries. The
constitutional jurisdiction reviews any ruling on access to public information or
any refusal. The jurisprudencie58 of the Constitutional Court is of mandatory
compliance erga omnes.

It is worth mentioning that the autonomy of the Judiciary Branch is absolute.
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http://jurisprudencia.poder-
judicial.go.cr/SCIJ_PJ/busqueda/jurisprudencia/jur_Documento.aspx?param1=Ficha_Sentencia&param2=
3
&nValor1=1&nValor2=598766&strTipM=T&lResultado=21
58 JURISPRUDENCIA  DE  MAYOR  RELEVANCIA  DE  LA  SALA  CONSTITUCIONAL  EN  MATERIA  DE
ACCESO  A  LA INFORMACIÓN  PÚBLICA  Jorge  Córdoba  Ortega  y  Tatiana  Gutiérrez  Delgado  1
marzo 2013
http://www.dhr.go.cr/transparencia/jurisprudencia/sala%20_constitucional.pdf
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 CIVIL SOCIETY

While there is no warranting entity, civil society can still directly resort to the
Constitutional Justice in defense of the right of access to information.

It is quite common that civil society organizations act by themselves or as
contributors in defense of the right of access to information.
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1.7. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN ECUADOR

Fundación Andina para la Observación y
Estudio de Medios (FUNDAMEDIOS)

Executive Director: César Ricaurte Pérez
Project Manager: Mauricio Alarcón Salvador

 ACCESS TO PUBLIC INFORMATION

The Organic Law on Transparency and Access to Public Information (LOTAIP) is
the one that regulates the exercise of the right of access to public information in
Ecuador, and it entered into force on May 18, 2004.59 The LOTAIP is founded on
its Regulations, published by Executive Decree No. 2471 in 2005.60 These
Regulations were amended by the Executive Decree No. 163 in the same year.61

The right of free access to public information is recognized in the current
Constitution, which states in article 18: "All persons, individually or collectively,
have the right to: (...) free access to information produced by public organs, or by
private entities that manage state funds or performing public functions. There will
be no withholding of information except were expressly stated in the law. In case
of violation of human rights, no public entity shall withhold the information. "62

As for this law´s scope, some of its points are worth being highlighted:

Article 1 establishes the principle of public nature of public information,
noting that its access is a people´s right warranted by the State.
Article 3 determines the scope of the law, i.e., to whom it affects.

Article 4 establishes the application principles of the law.
In Article 5, the concept of public information is determined.
Articles 6, 17 and 18 address reserved and confidential information.
Article 7 indicates the mandatory information that must be presented to
citizens on institutional websites.

59 Supplement Official Record No. 337 from May 18, 2004.
60 Official Record No. 507 from January 19, 2005.
61 Official Record No. 33 from June 7, 2005.
62 Constitution of the Republic of Ecuador. Official Record No. 449 from October 2, 2008.



59

According to LOTAIP, the Ombudsman is the promotion, surveillance and
warrant authority established by law. Its powers are described in Article 11 which
are, among others: “a. Being the promoting body of the exercise and
enforcement of the right of access to public information; b. To monitor
compliance with this law by public institutions, juristic persons under public or
private law and other entities mentioned in Article 1 thereof; c. To ensure that
public documents are filed under the guidelines set on this matter by the Law of
National Archives System; (...) F. To promote or sponsor requests from any
natural or legal person, or by its own initiative, to take legal actions when access
to public information has been denied ;(…) “63.

The law establishes an administrative procedure for access to public
information. Articles 19 to 21 discuss the request for information and its
requirements, the submission period for the required information (with reference
to Article 9 of the law), the limits to the public nature of information, as well as
denial of information and its consequences. Article 22 establishes court
proceedings available to citizens to ensure their right.

Regarding the latter, it must be clarified that this norm dates back to 2004, and
with the new Constitution that entered into force in 2008, there´s a sort of
coexistence of two guarantees for citizens. On one hand, we have the resources
to access public information embodied in the LOTAIP, and secondly, the action of
public access to information enshrined in the Constitution. While it is true that by
principle of hierarchy, the constitutional action is above the legal action, the two
provisions are in force within the national legal system.

Finally, Article 23 sets the penalties for officials who violate the right of citizens to
access information. Those who commit "acts or omissions of unlawful denial of
access to public information, on the understanding that such information has
been denied wholly or partly; if the information has been delivered either
incomplete, altered or false; they will be punished according to seriousness of the
breach, and subject to civil and criminal penalties applicable” (...)64. The
established sanctions range from a fine equivalent to one month's salary or
remuneration, to the suspension from office for thirty calendar days without pay,
up to removal from office.

63 Article 11 of the Organic Law on Transparency and Access to Public Information. Official Supplement
Record No. 337, May 18, 2004.
64 Article 23 of the Organic Law on Transparency and Access to Public Information. Official Supplement
Record No. 337, May 18, 2004.
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o The main setbacks and achievements on access to public
information during the last year in Ecuador.

Since the last status report, there has not been any legislative progress on
access to public information. The applicable law in this area is in an obvious
stagnation, affecting the fundamental human right of free access to public
information. In addition, the authorities are reluctant to release information to
journalists and civil society. It should be noted that many state institutions
contracts are declared as special regime (this affects all contracts on government
publicity and communications) and many documents as reserved, with no real
possibility of access such information. They often deny such information,
systematically. A new Law on Access to Public Information is becoming more
necessary in Ecuador.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Main Features

As noted, the LOTAIP establishes the procedure to make a request for public
information and the requirements to be fulfilled (Article 19). In this case, it is
sufficient that the citizen files a written petition to the head of the institution, with
clear identification and location of the data or subjects of the request. It must be
answered within a short period of ten days, which may be extended for five more
days, giving the proper justification to the citizen.

In order to ensure the right of access to public information, the citizen has two
warranties:

1) First, there is the resource of access to information enshrined in LOTAIP, to
which any person who had been expressly or impliedly denied from accessing
the required information, is entitled. The appeal may be exercised in case of
refusal of information, delivery of incomplete, altered and/or false information, or
by justifying denial on the reserved or confidential nature of the information
requested. This action can be brought before any civil court or district court of
the holder´s address.

2) On the other hand, there´s the constitutional action of public access to
information enshrined in the Constitution (Article 91) and in the Organic Law on
Jurisdictional Guarantees and Constitutional Control (Articles 47 and 48).
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The "action aims at ensuring access to information when it has been denied
expressly or impliedly, or when the information provided is not complete or
accurate. It may be filed even if the refusal is based on the secret, reserved, or
confidential nature of information or any other classification. The confidential nature
of information must be disclosed prior to the request by the competent authority
and in accordance with the law. 65

o Administrative Remedies

The LOTAIP establishes and ordinary administrative process for access to
public information. As mentioned in previous responses, the citizen shall file a
request to the Head of the institution holding the required information. The
officer has a ten days period to respond, which can be extended to 5 more
under proper justification. If the information is denied, or partially delivered, the
citizen has no other mechanism for appeal or any other resources within the
same administrative instance.

The Ombudsman is the authority of promotion, supervision and enforcement of
the right of access to public information. The fifth section of Chapter Five of the
Constitution of Ecuador (Articles 214, 215 and 216) enshrines the general rules
concerning this body. It is described as "a body of public law with national
jurisdiction, legal personality and administrative and financial autonomy. Its
structure will be decentralized and delegated in each province and abroad”. 66

It is established that the primary role of the Ombudsman is to protect and
safeguard the rights of people in Ecuador and the defense of the rights of
Ecuadorians residing abroad.

The supreme rule also notes four specific powers of this body: "1. Sponsorship,
ex officio or upon request of the protective actions, habeas corpus, access to
public information, habeas data, noncompliance, citizen action and claims for
poor quality or improper delivery of public or private services. 2. To issue
mandatory and immediate measures regarding protection of rights, and to require
prosecution and punishment before the competent authority, for their violations. 3.
Investigate and resolve within the framework of its powers, on acts or omissions
of individuals or companies providing public services. 4. To exercise and promote
surveillance of proper process, and to prevent and

65 Article 91 of the Constitution of the Republic of Ecuador. Official Record No. 449 of October 20, 2008.
66 Article 214 of the Constitution of the Republic of Ecuador. Official Record No. 449 of October 20, 2008.
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immediately stop to torture, cruelty, inhumanity and degradation of any kind
towards anybody”. 67

Finally, with regard to its designation, it is necessary that the Ombudsman
meets the same requirements as Judges of the Court of Justice, and prove
extensive experience in the defense of human rights. According to constitutional
provisions, the highest authority of the Ombudsman shall be appointed after a
public exam and merit-based selection process, citizen oversight and
impugnation right, organized by the Council of Citizen Participation and Social
Control.68

The Ecuadorian Constitution enshrines it as n body with its own juristic person,
and administrative and financial autonomy. Ultimately, it is legally independent.

In practice, its independence is not based in the institution itself, but in the
person in the head. The Ombudsman post belongs to Ramiro Silva Rivadeneira
since early 2012, who has served on the national government as advisor to the
Minister of Justice and Undersecretary of the Government Ministry (now Ministry
of Interior), when Gustavo was in those positions. Jalkh was also Private
Secretary of the President and he is currently Chairman of the Judiciary Council.

During the public exam and merit-based selection process, Rivadeneira was the
candidate with the highest number of objections received from the public;
however, and despite there was a minority report stating that he was not the
highest rated person for the position, he was appointed as Ombudsman.

Previous paragraphs have already described the Ombudsman powers.
Nevertheless, none of those attributions empowers it to review administrative
decisions on access to public information. On the specific matter, the
Ombudsman is empowered to sponsor, by its own initiative or upon request, the
actions of access to public information that might occur when upon denial. It is
not possible to establish a degree of compliance by the regulated entities.

67 Article 215 of the Constitution of the Republic of Ecuador. Official Record No. 449, October 20, 2008.
68 Articles 208, 209 and 210 of the Constitution of the Republic of Ecuador. Official Record No. 449,
October 20, 2008.
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o Judiciary Remedies

The Organic Law on Transparency and Access to Public Information enshrines
the resource for accessing information as a judicial warranty of the right of
access. Any person "who had been tacitly or expressly denied information of
any kind to which this Law refers, either by withholding of information, either by
incomplete, altered and even fake submitted information, even if repeal is based
on the reserved and confidential nature of the requested information”69. This
action is brought before any civil court or district court of the holder´s address.

This resource must contain the identification of the appellant, the factual and
legal foundations, the indication of the authority that denied the information, and
legal claims. The rule further provides that the court must hear and rule on
knowledge of the case in a forty eight hours period, and summon the parties to a
public hearing to be held within twenty-four hours following. Once the resource is
accepted for consideration, the representatives of the entities or individuals
object of the legal action will deliver to the judge all the required information,
within eight days. The respective decision must be issued within a maximum of
two days.

The resolution adopted by the civil judge or the respective court can be
appealed to the Constitutional Tribunal (today, the Constitutional Court) for
confirmation or revocation. The appeal must be filed within the following three
working days.

However, as already mentioned, the Constitution enshrines the action called
access to information, which has a different process according to the Organic
Law on Jurisdictional Guarantees and Constitutional Control. This action of legal
guarantee is within the jurisdiction of any judge of first instance of the place
where the action started. The law provides some common rules of procedure:

1. “The procedure will be simple, fast and effective. 2. It will be oral at all stages
and levels. The hearing shall be recorded by whatever means available to the
judge, preferably tape recording. An electronic file must be kept if there are
computer systems (...) 3. All days and hours will be working days. 4. Notifications
shall be made by the most effective means at hand of the judge, of the active
legitimated person and to the person, entity or body responsible for the act or
omission. (…) 5. Procedural norms will not be applicable, neither the incidents
tending to delay the quick delivery of the cause will be acceptable. 6. The same
subject may not submit

69 Articule 22 of the Organic Law of Transparency and Access to Public Information. Official Supplement
Recor. No. 337 of May 18, 2004.
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the same appeal more than once, for violation of rights against the same persons,
for the same actions or omissions, and the same claim. 7. The sponsoring of a
lawyer or attorney shall not be required to propose the action or to appeal. (...) 8.
The provisions of inadmissibility and the sentences are appealable to the
Provincial Court.”70

The action must be qualified within 24 hours after its submission, then the date
and time for the holding of a public hearing is scheduled. The process is
terminated by a verdict or a final provision declaring the revocation or endorsing
its acceptance. The final provision endorsing acceptance and compensation
agreement is not to be appealed. The judge will give his verdict at the hearing,
and will send a written notification within forty-eight hours. The judge, according
to the aforementioned law, must "use all means which are appropriate to enforce
the sentence or the compensation agreement. He may even require the
intervention of the National Police. 71

Finally, the parties may appeal the court's decision at the hearing or until three
business days after being notified in writing. The appeal is heard by the
Provincial Court. The filling of the appeal does not suspend the execution of the
sentence, if the appellant were the sanctioned entity.

Many and varied are the complaints related to judicial independence in Ecuador.
It is common to hear the President of the Republic, in his usual communicative
spaces on Saturdays, giving orders to judges and prosecutors on how to act in
certain processes. Such controversial issue has led to several pronouncements
from international organizations.

In January 2014, Human Rights Watch sent a letter to the Chairman of the
Judiciary, Gustavo Jalkh, questioning that since the year 2011, the Council is
composed almost entirely of former officials of Rafael Correa´s government.
Also, it states that the dismissal of hundreds of judges has obeyed to seriously
questionable methods. It also indicates that the dismissals occur because
judges have violated an article of the Organic Code of the Judiciary; its
inaccurate wording prohibits judicial officers to act with deceit, gross negligence
or inexcusable error. The UN Special Rapporteur on independence of judges
and lawyers, Gabriela Knaul, said that according to international standards,
judges must not be removed from office because of errors in their resolutions.72

70 Article 8 of the Organic Law of Jurisdictional Guarantees and Constitutional Control. Official Supplement
Record 52, October 22, 2009.
71 Article 21 of the Organic Law of Jurisdictional Guarantees and Constitutional Control. Official Supplement
Record  52,  October 22, 2009.
72 HRW: “Ecuador must ensure its judicial independence” In El Comercio journal, website.
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In late July 2014, the report "Judicial Independence in the Ecuadorian justice
reform" authored by lawyer Luis Pásara, was presented with endorsement of the
Foundation for Due Legal Process, of Justice of Colombia and the Legal Defense
Institute of Peru. This study denounces interference of the President in the
judiciary after the reform process that was promoted with the referendum held in
2011. The report analyzes 12 cases related to such issues as social protest,
exercise of journalism, among others, in which interference from the executive
branch is clearly noticeable.73

As noted, both the resource and the access action is subject to appeal. In the
judicial channel, decisions regarding access to public information are fully
reviewable. Is impossible to establish a degree of compliance by the required
entities.

 CIVIL SOCIETY

Fundamedios has implemented several actions to obtain public information. It
has requested information related to communication, several public agencies
such as ministries and state secretariats. Many times the information has been
delivered in full; in several others, the information is delivered partially.
Information has been denied more than once, in which case, it has been brought
before the courts in order to respect the right of access to public information.

The results have been both positive and negative. Fundamedios has obtained
favorable sentences ordering the authority to provide the information requested,
but the authorities have not complied with the court rulings and have kept their
decision to deny information. In other causes, access to information has been
denied on grounds not according to law.

Fundamedios has not appealed cases of denial of the right in the first instance.

Available at: http://www.elcomercio.com.ec/actualidad/politica/hrw-ecuador-debe-asegurar-
independencia.html
Full bulletin at: http://www.hrw.org/es/news/2014/01/29/ecuador-debe-asegurar-la- independencia-
judicial
73 Pásara,  Luis. Judicial Independence in Ecuador´s justice reform. DPLF,  De  Justicia,  IDL.
2014. Available at: http://www.dplf.org/es/resources/independencia-judicial-en-la-reforma-de-la-justicia-
ecuatoriana
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1.8. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN EL SALVADOR

Asociación de Periodistas de El Salvador (APES)
President: Juan Coronado Hernández

Freedom of Expression Rapporteur: José Luis Benítez

Fundación Salvadoreña para el
Desarrollo Económico y Social (FUSADES)

Director – Legal Studies Dept.: Javier Castro De León
Consultants: Lilliam Arrieta de Carsana and Carmina Castro de
Villamariona

 ACCESS TO PUBLIC INFORMATION

The Law on Access to Public Information (LAIP) was passed in El Salvador, via
Legislative Decree No. 534, on December 2, 2010. The law included a
staggered term system to allow time for the public administration to make the
necessary adjustments to fully implement this law. All obligations and rights
under the LAIP were fully mandatory from May 8, 2012.

The Constitution does not include an explicit recognition of the right of access to
information, but the jurisprudence of the Constitutional Chamber derived the
right from the text of Article 6, which protects freedom of expression, and gives it
range of fundamental right74. The Constitutional Chamber has established that
freedom of expression is twofold: it spreads the thought, ideas and other forms
of expression; and it obtains information. This second approach is the one
protected by the laws of access to information. The specific jurisprudence is
described in more detail in the section on the courts.

The Salvadoran LAIP has been ranked as the 5th best law in the world by the
Center for Law and Democracy in Canada, out of about 100 laws75. The Law
consists of 111 articles, which provide a wide and appropriate protection of the
right of access to public information. The LAIP is applicable to all public
institutions and the institutions that manage public funds. It is based on the
principle of maximum disclosure, includes listings of specific information that the

74 Inconstitutionalities 1-2010 Ac. From 25.08.2010; 91-2007 of 24.07.2010; 15-2011 Ac. of 4.11.2011;
13-2012 of 5.12.2012 y 43-2013 of 22.08.2014 and protections 608-2011 of 30.01.2013; 437and 438, both
from 22.01.2014 and 155-2013 of 25.07.2014 available at
http://www.transparenciaelsalvador.org/index.php/jurisprudencia.html

75 http://www.rti-rating.org/
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most relevant State institutions must make available to people diligently, as well
as criteria for refusal of information classified as secret or confidential.

The LAIP also creates all the institutional framework to ensure this right, from the
units of access to public information that must exist in each institution, to the
maximum governing body. The specialized institution to ensure access to
information is the Institute for Access to Public Information (IAIP), created and
regulated by the LAIP from art. 51. Its Commissioners were appointed by the
President with 15 months behind the deadline set by the LAIP, after sustained
public pressure and a judgment of the Constitutional Chamber that ordered the
appointment, pointing that the failure to integrate this institute constituted a
violation of this constitutional right.76

There are several actions to enforce the law: the administrative process before
the IAIP and the judicial channels, before the Chamber for Contentious
Administrative Proceedings and/or the Constitutional Division of the Supreme
Court. In the administrative proceedings, the IAIP fines for violations of the law,
orders the issuance of information and/or declassifies information denied for
being classified as secret or confidential by a public institution. In the courts, the
Constitutional Division, in a legal proceeding for relief, declares violation of the
right of access to information or a related right, and the existence of the liability of
the offending officer, but does not quantify the due amount, which subsequently
implies the required to attend a court proceeding for damages to enforce the
equity compensation. Knowledge of disputes arising in relation to the legality of
the conduct of IAIP in penalty procedures corresponds to the Chamber for
Contentious Administrative proceedings, which imposes fines to officials who
violate the LAIP and refutes decisions that individuals make of resolutions that
are against their claims (Art. 101 LAIP).

From a constitutional perspective, there is Article 18, which relates to the right to
petition that citizens can make to legally established authorities, and that has
been previously taken as a reference to issue requests for public information;
but as this article does not establish criteria, procedures or deadlines for
submission of public information, it has been insufficient to ensure the right of
access to public information: “all persons have the right to issue their requests in
writing, in a respectful way, to legally established authorities; to have such
requests solved, and to be informed of the resolutions".

76 Protection 356-2012 of 17.01.2014
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o The main setbacks and achievements on access to public
information during the last year in El Salvador.

The greatest achievement in the last year is that- in addition to the vast and
detailed jurisprudence of Constitutional Chamber that has established the
constitutional framework and developed the specific content of this human right,
which is wide and protective- there is jurisprudence which has allowed access to
information through the processes of protection when it has not been obtained,
despite a ruling by the IAIP.

A very significant and recent example of this has been the expenditure
information from the Legislative Assembly on luxury goods and holidays, which
was initially requested to the unit of access to information of that state body, and
was denied. An appeal was filed before the IAIP, but it was finally obtained
thanks to a legal proceeding for relief judgment that ordered its issuance77. This
judgment was respected by the Legislature; however, the resolution of IAIP in
the same case, which ordered issuance of the information requested and that
imposed a fine on the members of the Board of the Legislative Assembly, has
been appealed to the Chamber for Contentious Administrative Proceedings, a
process that has been ongoing for 10 months and in which an injunction
suspending the effects of that decision was made. This case has shown the
importance of the existence and effect of control mechanisms among state
institutions which enables not only access to public information but also the
actual practice of accountability.

Another accomplishment is that now the judiciary develops guidelines for
access to information contained in institutional emails of public servants, and
that the Executive Branch has already made an agreement to prepare
guidelines for the use and access to information of institutional emails of
officials and employees of this State body. This was achieved after the issuance
of requests of e-mails between the two institutions, petitions that were refused
and subsequently appealed to the IAIP, which ordered that these guidelines be
developed as a precondition for access to public emails78. This is one of the few
cases in which the decision has been met and IAIP has made progress in terms
of access to information directly through this institution. However, some felt the
LAIP made access to these documents possible, and it did not require
guidelines to allow access to the information contained in the

77 Proceesing for relief 155-2013 del 25.07.2014
78 Resolutions NUE 2-A-2014 available at http://www.iaip.gob.sv/?q=apelaciones/nue-2-2014-csj and
NUE-48-A-2014 available at http://www.iaip.gob.sv/?q=apelaciones/nue-48-2014-presidencia-de-la-
rep%C3%BAblica
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emails, since the criteria of discretion or confidentiality are based on content
and not the format in which the information is supported79.

The IAIP has been doing a very good job and making efforts to work
independently and to comply with all its powers. It makes its best to give training
on the subject and its preparing a forum on habeas data for October 2014, as it
also has responsibilities in this area. However, the greatest setbacks in terms of
access to information have also affected the IAIP for several reasons. The most
significative are:

Lack of adequate budgetary allocation for the IAIP, which does not allow
proper fulfilling of all its duties;
The lack of real political will to implement the LAIP in some institutions of
the past and the current Government, which took office in June 2014,
including the same Presidency of the Republic, as there are several
cases where new officials have repeatedly rejected petitions of
information, on the basis of the same criteria of questionable legal
origin80; and
Stagnation of the IAIP decisions in the Chamber for Contentious
Administrative Proceedings of the Supreme Court, which has instructed
precautionary measures that have prevented compliance with the orders
of the Institute, reducing the effectiveness of their decisions. It should be
noted that art. 101 of the LAIP provide that claims based in the
administrative may only be submitted by individuals, precisely to allow
IAIP to make the final decision.

In one hand, the Constitutional Chamber works to expand the enjoyment of this
fundamental right from its wide interpretation, but on the other, the effectiveness
in the real enjoyment of this right is being hampered by processes that are
admitted in the Chamber for Contentious Administrative Proceedings, to review
the legality of IAIP´s decisions, which through precautionary measures, suspends
the ordered s given by this institute.

79 Fusades (February 2014). Institutional e mails and Access to public information. Legal and Instit utional
Analysis No.          158.          Fusades. Available in:
http://www.fusades.org/index.php?option=com_jdownloads&Itemid=126&view=finish&cid=969&catid=14&la
ng=en
80 http://www.laprensagrafica.com/2014/07/16/gobierno-mantendra-con-reserva-informacion-ligada-a-
seguridad
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 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Main Features

The direct way to obtain information is through a request made to the
information officer of any public institution (Arts. 7 and 66 LAIP). If the
information requested is of a non-state institution that manages assets of state
funds, the application is processed through the information officer of that
institution that is in charge of its surveillance or that is linked to it (Art. 67 LAIP).
The LAIP requires each public institution to have a unit and an officer of access
to public information (Arts. 48 et seq.). The LAIP establishes specific obligations
to information officers, procedures for requesting and deadlines to be delivered
(Arts. 66 et seq.). However, if the information provided is not the requested, is
given incomplete or delayed; is denied, classified as secret, confidential or
nonexistent without legal foundation, it can be appealed to the IAIP (Arts. 82 and
83 LAIP), the highest administrative guarantor body of this right.

o Administrative Remedies

The LAIP does not regulate any appeal, revision, revocation or other, before a
denial from an information officer, nor a second instance within each pubic
institution required to provide information. The only regulated recourse before an
alleged issuance of information that is incomplete or late; denied, classified as
secret, confidential or nonexistent without legal justification, is the appeal to the
IAIP to hear the case and rule as corresponds.

The oversight organism is the Institute for Access to Public Information, regulated
from art. 51 of the LAIP, which states that "it is a public law institution with juristic
person and its own assets, with administrative and financial autonomy, in charge
of overseeing the implementation of this law. In the text thereof it may be labeled
as Institute". It is composed of five commissioners and five alternate
commissioners, appointed by the President from 5 lists submitted by five sectors
of civil society:

a. properly registered bussiness associations;
b. properly registered  proffessional associations;
c. Universidad de El Salvador and properly registered  private universities;
d. properly registered journalists assosiations; and
e. unions authorized by the Ministry of Labour and Social Welfare (Art. 53 et

seq. LAIP).
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These shortlists are made from processes of open and participatory elections.
The election procedure of the shortlists to integrate the IAIP is unique in the
country, as it allows direct participation of civil society in open electoral
processes that are highly participatory, for the appointment of public officials.
Unlike other institutions, where the President directly appoints people he trusts,
in the IAIP the sole discretional room that the Head of the Executive has is to
appoint a candidate from each sector shortlist.

The first appointment of commissioners was done extremely out of date, since
after having performed the five callings and sector elections for the shortlists, the
President completely rejected the proposals upon reception, stating none of the
15 candidates for Commissioners and 15 alternate Commissioners was eligible.
This provoked strong opposition from civil society at large, given the rejection´s
lack of foundation, since the shortlist included suitable candidates for the
position. The President stood firm for several months and refused to appoint
commissioners, so the IAIP remained leaderless. In early February 2013, some
deputies attempted to reform the LAIP by reducing its effectiveness, but public
outrage was so massive that the President vetoed the adopted reforms in an
"express" plenary session of the Legislative Assembly and finally, with the
citizens supporting for this new law, it was decided to appoint commissioners at
the end of that month.

The powers of IAIP are regulated from the art. 58 LAIP and are quite numerous,
however we transcribe the most important regarding this law.

The institute will have the following attributions:
a. Ensure the correct interpretation and application of this law.
b. Warrant the proper exercise of the right of access to public information and
protection of personal information.
c. Promote a culture of transparency in society and among public servants.
d. Hear and decide on appeals.
e. Hear and resolve sanctions proceedings and dictate administrative
sanctions.
f. Dictate the necessary precautionary measures through a founded decision.
g. Resolve disputes relating to the classification and declassification of reserved
information.
h. Provide technical support to regulated entities in the development and
implementation of their programs, to promote transparency and the access to
public information.
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i. Prepare forms for requests of access to information, requests concerning
personal data and requests to file an appeal. .
j. Establish guidelines for the management, maintenance, security and
protection of personal data and public, confidential and reserved information in
possession of the departments and agencies.
k. Develop a guideline of procedures for access to public information.
l. Evaluate the performance of regulated entities on compliance with this law,
according to the indicators designed for that purpose.
m. Develop training courses for public servants on transparency, access to
information, protection of personal data and file management.
n. Develop and publish studies and research on the subject of this law.
o. Advise and cooperate with the required authorities in the implementation of this

law.

The formal independence of the IAIP lies in the special election and proposal
procedure, and in the stability of the position, guaranteed for 5 years. However,
in practice, independence is relative because the Executive, responsible for
approving the budget, subject to submission to the Legislative Assembly, has
given this institution sums below than necessary for its proper functioning.

In its first year, the salary set for IAIP commissioners was lowered in more than $
1,000.00 each. Furthermore, although they were appointed on February 2013,
the Ministry of Finance did not unblock the budget until the end of the year. Thus,
the commissioners were exercising their functions without pay for more than nine
months, in which they worked in a place provided by international cooperation,
and without staff, because having no budget it was impossible to pay for proper
facilities or own staff. Finally, in late 2013, they received a share of the budget
allocated to the institution, but for 2014, the amounts assigned to IAIP were
reduced compared to the budget in 2013. The 2014 budget for the IAIP is US $
885.565.0081.

In this context, it can be concluded that the provision of adequate resources to
ensure the successful operation of the Institute is not a government priority and
that, in practice, the Institute is working and doing the best they can despite a
way full of obstacles, including:

Approval of unconstitutional executive regulations affecting LAIP,

81 The 2014 General Budget Law of the Nation is available www.mh.gob.sv, where it can be compared.
As a comparison parameter, it is noteworthy that in El Salvador, the Court of Government Ethics, an
autonomous institution with a structure and functions similar to IAIP, currently receives a budget of more
than $ 2,500,000 per year.
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 Attempts to reform the LAIP, in order to reduce the scope of its decision,

 Late appointment of IAIP commissioners,

 Budget delivered with delay and / or insufficient,

 Resistance of various public officials to fulfill their resolutions.

 Lack of financial and personnel resources to develop training programs for
public institutions in relation to the right to information and file
management, among other priority issues. Especially because in some
public institutions, information officers that already had some specialized
training to develop skills in accordance with the provisions of the LAIP,
have been changed.

As for its powers, the IAIP is the highest administrative authority in access to
information, and can punish all public institutions that do not fully comply with its
obligations in this matter, and order the declassification of information deemed
confidential or reserved by the required institution. Legally, the Institute has the
final word on access to information, as it is responsible for ensuring the correct
interpretation and application of the LAIP.

In practice, the degree of compliance with the resolutions has been varied, but
relatively weak. Many sanctioned institutions choose to appeal to the Chamber
for Contentious Administrative Proceedings of the Supreme Court, which
ordered the suspension of the contested act, preventing execution of the fine
and compliance with the underlying decision of IAIP, such as the delivery of
information or disclosure The IAIP cannot use the police to enforce its
resolutions, but can resort to the Attorney General's Office (FGR), as an
advocate for the interests of the state to demand the fulfillment of the fine (Art.
CN 193). In July 2014, the IAIP had required the help of FGR for the
enforcement of 5 resolutions, mostly for violations attributable to municipalities82.

The IAIP has made protective resolutions based on the principle of maximum
disclosure in many cases, but in practice, it has been difficult to ensure
compliance with its decisions due to the precautionary measures ordered by the
Chamber for Contentious Administrative Proceedings, a situation that is not
exclusive to this area, since other autonomous or regulating entities are in the
same situation of inefficiency of their decisions, due to processes before the
Chamber for Contentious Administrative Proceedings of the Supreme Court of
Justice..

82 FUSADES, Legal and Institutional Situation Report, First semester of 2014, Antiguo Cuscatlán, p. 93.
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Currently, the IAIP has less than two years of operation. In its first annual report
detailing the implementation of LAIP from February 2013 to January 2014, which
includes the results of a survey given to information officers and file managers,
who are key officials to implement the law, 108 information officers were
consulted, receiving 91 responses only on issues related to the profile of the
official, features and work of the information units during the 11 months.
Information officers come from various reporting entities, including
municipalities. The IAIP reported that by January 2014 they had received almost
100 agreements on the appointing of information officers 83.

In the first half of 2014, the IAIP has participated and / or organized 19 training
activities for municipal public servants, members of violence prevention
committees, information and file officers, staff of the PDDH and CCR,
community leader’s representatives of civil society and students. Through its
website www.iaip.gob.sv has made available a training module on the LAIP,
which can be completed online by anyone who wished to do so.

A forum about habeas data will be held on October 2014, as this is other of its
powers. Moreover, the IAIP has also worked to strengthen training and learning
from international experiences on right to information of the 5 commissioners
who make up the institute and that come from various areas of professional
training.

Below is a series of statistical data on the operation of IAIP until September 18
this year, in which several cases known and resolved by the IAIP can be seen.
Most of them are appeals, 211 since its creation to date. That is, cases in which
the applicant is not satisfied with the response provided upon request by the
administrative authority. These appeals may be due to denied, incomplete, late,
inaccurate or (declared) missing information. There are 21 cases for lack of
response and 5 cases initiated ex officio, which also denotes that most cases are
processed at the request of individuals.

Table 1. Data of cases processed in the IAIP
Data of procedures processed in the
IAIP (March 2013 to 18 September 2014)
Type of procedure Initiated cases Ended cases* Ongoing

Appeals 211 167 44

83 FUSADES, Legal and Institutional Situation Report, First semester of 2014, Antiguo Cuscatlán, pp. 91 y
ss.
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Denounces 29 21 8

Lack of Response 21 14 7

Informal 5 5 0

Total 266 207 59

*Ended cases refer to those with a strong resolution in administrative proceedings, so that they
are not accounted for in this section, those which have not yet been resolved or have appeals
pending for resolution.
Source: Data provided by the IAIP.

The table below includes the details of the sanctions imposed by the IAIP from
March 2013 to September 18, 2014, showing that most have been imposed on
municipalities, and that the most common causal has been the lack of timely
appointment of the officer of access to public information. The causal for the
imposition of a penalty was failure to provide the requested information. Out of
11 penalties in the indicated period, 8 have been imposed on municipalities, 4
have been for lack of appointment of Information Officer, and 4 not delivering the
information ordered by the IAIP. The highest fine imposed to date has been $
9.324.00, to the Legislative Assembly for failing to provide information ordered
by the IAIP.

Table 2. Sanctions imposed by the IAIP
Ref. Liable

Party
Amount of
the fine Cause of the fine

Impositi
on date

Fine
notification
date

Deadline for
compliance

25-A-
2013

Legislative
Assembly

$9.324.00 Failure to provide
information required
in injunction ordered
by the Institute
(Art. 76 Very
Serious Offences
letter "c" of the
LAIP)

Sep- 30-
13

Oct-03-13 Oct-15-13

30-A-
2013

Conchagu
a
Municipalit
y

$4.482.00 Lack of appointment
of Information Officer
(Art. 76 Very
Serious Offences
letter "d" of the
LAIP)

Nov-
08-13

Jan-22-14 Feb-03-14

2-D-
2013

Ilobasco
Municipali
ty

$4.482.00 Lack of appointment
of Information Officer
(Art. 76 Very
Serious Offences
letter "d" of the
LAIP)

Jul-18-13 Jul-23-13 Aug-04-13

3-D-
2013

Coatepequ
e
Municipalit
y

$4.482.00 Lack of appointment
of Information Officer
(Art. 76 Very
Serious Offences
letter "d" of the
LAIP)

Jul-18-13 Jul-23-13 Aug-04-13
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4-D-
2013

San
Francisco
Chinamec
a
Municipalit
y

$5.827.00 Failure to provide
information as
ordered by the IAIP
(Art. 76 Very
Serious Offences
letter "c" of the
LAIP)

Sep- 25-
13

Sep-26-13 Oct-08-13

8-D-
2013

Tacuba
Municipalit
y

$224.10 Failure to provide
information within
the period fixed by
law (Art. 76 Minor
Offences letter "c"
of the LAIP)

Apr-
23-14

May-20-14 May-30-14

8-D-
2013

Tacuba
Municipalit
y

$2.241.00 Failure to spread
information as
required (Art. 76
Serious Offences
letter "a" of the
LAIP)

Apr-
23-14

May-20-14 May-30-14

9-D-
2013

Chinamec
a
Municipali
ty

$6.993.00 Acting negligently in
the hearing of
requests for
information (Art. 76
Serious Offences
letter "a" of the
LAIP)

Jan-
07-14

Jan-29-14 Feb-11-14

1-O-
2013

University
of El
Salvador

$8.964.00 Failure to appoint
Information Officer
(Art. 76 Very
Serious Offences
letter "d" of the
LAIP)

Aug-
13-13

Aug-16-13 Aug-28-13

1-O-
2014

Coatepequ
e
Municipalit
y

$6.993.00 Failure to deliver
information ordered
by the IAIP (Art. 76
Very Serious
Offences letter "d"
of the LAIP)

Jul-22-14 Jul-24-14 Aug-07-14

3-D-
2014

Ministry of
Finances

$6.060.00 Failure to provide
information ordered
by the IAIP (Art. 76
Very Serious
Offences letter "d"
of the LAIP)

Jul-28-14 Aug-12-14 Aug-25-14

Source: Data provided by the IAIP.

The most common cause for denying information, and therefore for citizens to
issue complaints with the IAIP, are shown in the following table. The most
common causes are information classified as confidential or reserved,
information that is not delivered as requested, and information denied that is
declared nonexistent.

Table 3. Controversial Subjects in Proceedings Processed by the IAIP.

Controversial Subject Frequency 2013 Frequency
2014

Classification of information as confidential 22 35

Classification of information as reserved 19 31
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Partial delivery of information 10 4

Information not delivered as requested 7 3

Denial of information 6 41
Non-existence of information 6 13

Retroactive application of LAIP 5 0

Failure to appoint information officer 3 2

Denial to process request for information 2 1
Non compliance with information delivery deadline 2 0

Negligent hearing of proceedings 2 4

Disagreement with the cost of reproduction 1 1

Out of date delivery of information 1 3

Incompetence to deliver requested information 1 0

Information that is different to what was requested 1 6

No publication of unofficial information 1 0

Total or partial destruction of information under custody
of the liable party.

0 1

Spreading of confidential information 0 1

Disconformities with the public version submitted by the
liable party.

0 1

Non delivery of information as ordered by IAIP 0 5

Non delivery of information as ordered by Information
Officer.

0 2

Source: Data provided by the IAIP.

 Judiciary Remedies

The administrative remedies are exhausted with the procedures before the IAIP.
In court, the LAIP has established in art. 101, that in refusal to their claims,
individuals can resort to the Chamber for Contentious Administrative
Proceedings. That is, if a citizen is not satisfied with the decision of IAIP for
some legal reason, they can contest it before the Chamber of the Supreme
Court of Justice. Under the LAIP, this right does not assist the Public
Administration, as it is understood that in terms of access to information, the
IAIP has the last word. However, as mentioned earlier, in practice many of the
sanctioned public institutions have come to the Chamber for Contentious
Administrative Proceedings, which has admitted cases omitting the express
prohibition in the LAIP and has suspended the effects of the IAIP decision: fine
and order to deliver or declassify the information. Until the end of September
2014, none of the pending cases in this Court have ended, so it is not yet
possible to know the basic criteria to be adopted by this court on these
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issues. To date, there are also no cases of individuals who have taken this
direction due to disagreement with a decision of IAIP84.

Moreover, given its fundamental right status, the right of access to information
has reinforced protection mechanisms that the legislation and the Constitution
give these rights, so in court a constitutional protection can also be initiated. The
process requires a constitutional significance grievance and may conclude with
a process that restores the violated right, ordering delivery of the information
under certain conditions, and informing the pecuniary liability of the public official
responsible for the infringement. This has been the most effective way to ensure
the right of access to information in the country so far, because although the
IAIP has tried to do a good job, the effectiveness of its resolutions is being
hampered for the reasons described above.

In El Salvador, the legal proceeding for relief requires that the administrative
remedies are exhausted. Judicial procedures in court have been the most
effective to ensure enjoyment of this right by the independence from other
branches of government shown by the Constitutional Chamber, for its high
commitment to the right of access to information and by the level of compliance
with its judgments, which do not support any kind of appeal pursuant to art. 183.

This is currently the most independent court in the judiciary, and that is the best
guarantee for the protection of the right of access to information, which can be
seen in the important and abundant jurisprudence that has been pronounced in
the last two years, establishing that this right is inherent in the human person,
but also in the democratic system that our Constitution intends to ensure. In the
legal proceeding for relief, the Constitutional Chamber reviews the adequacy of
the actions of the authorities and public officials as provided by the Constitution,
and can stand for any expression of will or action that violates this fundamental
right. It can decide on unjustified denials of information, on restrictive
classifications of information, the lack of safeguards to ensure the effective
enjoyment of this right, among others.

The degree of compliance with the judgments of the Constitutional Chamber on
access to information has been virtually 100% of cases. The legal proceeding
for relief does not require mandatory procurement and in that sense, there
should be no cost to the particular. However, given the high level of expertise
required to properly raise a petition before the Constitutional Chamber, many
claimants have to

84 Information submitted by the Secretariat of the Chamber for Contentious Administrative Proceedings of the
SPJ.
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hire a lawyer in order to file a claim, which can have a fairly high cost in our
country. In practice, some proceedings for relief concerning access to information
have been submitted by ordinary citizens who have called for an affectation of
other rights as a result of the violation of the right of access to information, as
detailed below. However, several processes have been presented as strategic
litigation of some specialized institutions, such as the case of proceeding for relief
against the Legislative Assembly for denying information of expenditure on luxury
goods, gifts and parties, which was presented by representatives of the Legal
Assistance and Anticorruption Center (ALAC) of the National Development
Foundation (FUNDE).

Regarding the number of cases that have been resolved in court, four judgments
have ruled unconstitutionality by direct violation of the right of access to
information or that refer to it, since the entry into force of the LAIP. These
processes offer no subjective or direct restorative protection, but judgments
expel from the system the challenged act or standard, completely eliminating the
sources of violations of this right85.

Among the most emblematic cases, we can mention the unconstitutional
Regulations of LAIP, in which the Executive sought to establish new grounds for
reservation of the LAIP, and to introduce other elements that limited regulatory
protection of this right: 13- 2012 ruling of unconstitutionality of December 5,
2012. This is the first statement in the Chamber on specific constitutional right of
access to information. In this ruling is found the practical application of the
mechanisms of protection of fundamental rights, since some articles of the
Regulations of the LAIP are declared unconstitutional, because restrictions on
fundamental rights can only be established through formal law, among others. It
provides that the ownership of public information rests with the citizens and not
in the public service, so there is no reason to deny its access.

Prior to that judgment, the Chamber gave two judgments of unconstitutionality
which began developing the content of this right, although cases did not deal
directly with access to information. The judgment of accumulated
unconstitutionality 1-2010 / 27-2010 / 28- 2010: August 25, 2010, was the first
time that the Constitutional Chamber stated that the right of access to public
information is a fundamental right. This implies that it is a right that enjoys the
protection and guarantees recognized in the Constitution, implying enhanced
protection. It is also

85 Information taken from www.observatoriojudicial.org.sv
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important because it establishes that the public has a right to be informed of all
matters of public interest and public administration. Specifically, it is important
because it obliges the State to be transparent in the formulation of the general
budget of the nation. Complementing this, the unconstitutionality 91-2007 of
September 24, 2010, develops the relationship between freedom of expression
and the right of access to information, as essential rights of the individual
guaranteed by international treaties in force in our country. This decision is
important for the right of access to information, because it develops its content a
little more and clearly establishes a constitutional basis in Article 6.

More recently, the lack of regulation of the mechanisms to guarantee the exercise
of the right of access to information to these institutions of collective interest in the
Law on Political Parties was declared unconstitutional by unconstitutional omission
43-2013 of August 22, 2014. This sentence will help establish mechanisms for
transparency and access to information on financing of political parties, and will
mean a breakthrough for the development of internal democracy of political
parties.

There are also 5 relief sentences resolved to date, concerning protection and
effectiveness of the right of access to information. Among the most significant, we
include the 356-2012 proceeding for relief, from January 17, 2014, by which it was
estimated that there was a violation of the right of access to information by the
President of the Republic, due to the late appointment of members of the Institute
for Access to Public Information, ordering the president to do so.

Additionally, in chronological order, reference may be made to the 308- 2010
protection, of January 30, 2013, in which given its condition of fundamental right
constitutionally protected; the Constitutional Chamber intervened to ensure its
protection, because at that time there was no institution responsible for its
protection under the LAIP. In this judgment the right of people to obtain information
from sources which contain information of public importance is reiterated. The
Court stated that in accordance with the principles of that law, public information
must be provided to the requester in a timely, transparent, equal way, and through
quick and simple procedures. That is to say that, the administration is required to
create procedures to deliver information in a simple, rapid and complete manner;
and if the information is not in possession of the requested party, it must inform the
citizen where to find it.

Moreover, the proceeding for relief 437-2011 of January 22, 2014 against the
Ministry of Education was resolved roughly for the violation of the rights of petition
and access to public information, established in the arts. 6 and 18 of the
Constitution,
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for failure to reply to the request made to the Information Unit of the institution.

The 438-2011 proceeding for relief of January 22, 2014, against the National
Water and Sewage Administration (ANDA) was also roughly solved due
excessive delay in the answer of the request for information, which results in a
violation of the rights of request and access to public information, established in
the arts. 6 and 18 of the Constitution.

In the 155-2013 proceeding for relief of July 25, 2014, against the Public
Information Officer of the Legislative Assembly for the violation of the rights of
petition and access to public information (art. 6 and 18 CN.), before refusal
deliver the requested information about agreements of the Directive Board of the
Legislative Assembly, the Constitutional Chamber ordered the delivery of
information, which allowed awareness of possible misuse of some public funds.

 CIVIL SOCIETY

Civil society has played an important role in the consolidation of this right,
defending the LAIP and IAIP. As for defense and promotion, the work made by
the Promoter Group of the Law of Transparency and Access to Public
Information, organization comprised of 10 associations of civil society, including
FUSADES and APES; deserves to be highlighted. It was initially created to
promote the adoption of LAIP and since its approval, it has consecrated to
promoting and defending the right of access to information, to the
implementation of the LAIP and to the defense of IAIP86.

For example, reference can be made to an attempt to reform the LAIP to reduce
the scope of the decisions of IAIP, which was halted by citizen groups and
especially groups like this. In February 2013, some deputies introduced a
proposal to reform the LAIP to eliminate the mandatory nature of the IAIP´s
decisions, among others. This reform was approved without legislative debate
on the same date in which they were submitted, but thanks to strong pressure
from civil society, media and actions of rejection, the presidential veto was
achieved and the reforms stopped. As a result of citizen support for this
legislation, a few weeks later, the President finally appointed commissioners the
for the IAIP87.

86 Activities and publications of this group can be consulted in www.transparenciaelsalvador.org.sv
87 Review information here: http://www.transparenciaelsalvador.org/index.php/noticias/196-posicion-
institucional- de-fusades-qreformas-inconstitucionales-que-anulan-el-instituto-de-acceso-a-la-informacion-
publicaq-.html
and http://www.transparenciaelsalvador.org/index.php/noticias/207-funes-cede-a-presion-de-sectores-y-
veta- reformas-a-la-laip-.html.
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At the level of strategic litigation, it must be mentioned that representatives from
several member organizations of the Promoter Group, including the Foundation
for Transparency and Justice (DTJ), the National Development Foundation
(FUNDE), the American Institute of Constitutional Law (IIDC ), filed the lawsuit
challenging the constitutionality of the Rules of the LAIP, and the Constitutional
Chamber gave them the reason.

The entity that has played an important role in strategic litigation relating to the
right of access to information has been the Legal Assistance and Anticorruption
Center (ALAC) of the National Development Foundation (FUNDE), which is also
the Salvadoran section of Transparency International and member of the
Promoter Group. Several of the most iconic cases in access to information, that
have allowed a true extension of the contours of this right in our country, have
been litigated by this assosiation88.

ALAC has submitted several requests on matters related to the proper use of
public resources. They have requested information on advertising and travel
expenses of the 2009-2014 Presidency of the Republic, which have been denied
twice by appealing to IAIP. It should be added that in particular, information on
advertising expenditures of government should be, according to the principles of
freedom of expression of the Special Rapporteur for Freedom of Expression of
the CIDH, information of public character because in some cases it tend to be
used as a reward or punishment for certain media, so it becomes important
regarding freedom of expression and accountability from the government.

They have also submitted a request for information on expenditures of the
Legislative Assembly in travels, travel expenses, Christmas gifts, parties and
purchase of artworks, which were also denied, but finally the information on
lavish spending was obtained, thanks to the proceeding for legal relief 155-
2013, already mentioned.

ALAC also made a request for information on some emails exchanged between
senior officials of the Supreme Court and officials of the Presidency of the
Republic, which despite being denied by the corresponding institutions, with
confirmation of the refusal by the IAIP, have led to guidelines for the use and
disclosure of institutional e mail, in both organs of the State.

This partnership has been very active in submitting requests for access to
information on matters of national importance. Currently, some cases involving
the construction of a

88 Information of their activities can be consulted here www.funde.org.sv
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municipal transportation system are pending , whose work has had many
problems and for which no reliable and complete information is available.

Another institution that has been active in the field of strategic litigation is the
Social Initiative for Democracy (ISD). Members of this institution along with
representatives of other civil society associations presented the constitutional
legal proceeding for relief which ordered the President to appoint the
commissioners of IAIP, since the failure to create the guarantor authorities of the
right of access was a failure to ensure its adequate protection: 356-2013
proceeding, of January 17, 2014. They also presented a complaint for the
declaratory of total reserves in criminal proceeding against a former President of
the Republic, and they obtained access to the court file.

 OTHER CONSIDERATIONS

In El Salvador, from 2009 the first Under-secretariat of Transparency of the
Presidency of the Republic was established, which served as promoter of
access to information before the integration of IAIP in 2013. From June 1, 2014
with the change of President of the Republic, the department of State became
the Secretariat of Citizen Participation, Transparency and Anticorruption, in
charge of who was Undersecretary of Transparency for most of the office of the
2009-2014 President.

The role of this institution in promoting access to information and transparency is
still unclear, and how it integrates into the system of protection of this right is yet
to be seen, as if it really works to promote it or not. The concerns of civil society
arise because the President of the Republic has been one of the toughest
entities to provide information clearly stated by the LAIP to be delivered. For
example, there are requests for information of travels, travel expenses and
advertising expenses from the 2009- 2014 Presidency, which were dismissed
without legal basis in that period, criteria that was reiterated by the newly elected
president for the 2014-2019 office.

As reported in the Third Report of the Advisory Anticorruption Centre from
October 2013, in general, the main problem seen in the Executive Branch, is
that various government agencies continue to publicly declare their commitment
to compliance with LAIP, leaving aside their omissions in the subject, and
focusing their positive "self assessment" in the number of requests for access to
information that were processed and answered, favoring the achievement of
quantitative aspects over qualitative ones89. That is, rather than analyzing the
quality of the answers provided to citizens based on the standards established in

89 Full report available in:
http://www.transparency.org/files/content/pressrelease/Tercer_Informe_ALAC_Octubre_2013.pd
f
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the LAIP, and especially in the criterion of maximum disclosure, the functioning
of institutions evaluates itself, based on the number of applications received,
answered or answered on time, for example.

Another important challenge for strengthening the LAIP in El Salvador is training
and use of this legislation by local organizations, journalists, and citizens who
make use of this right, put the institutional mechanisms to test and evidence the
importance of fulfillment of the right to information for the consolidation of
democracy, transparency and accountability in the country.
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1.9. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN GUATEMALA

Acción Ciudadana
Directive Board President: Manfredo Marroquín

Executive Director: Oscar Vásquez
Project Coordinator: David Gaitán

 ACCESS TO PUBLIC INFORMATION

In Guatemala, there is the Law of Access to Public information Decree 57- 2008.
The right of access to public information is recognized in article 30 of the
Constitution of the Republic of Guatemala, in force since January 14, 1986.

Regarding the guarantor institution, according to Article 46 of the Law on Access
to information, its access shall be protected by the Solicitor for Human Rights,
under the terms of the Law of the Commission for Human Rights of the
Congress and the Solicitor for Human Rights, Decree No. 54-86 of the Congress
of the Republic. In order to fulfill the mandate established by law, the Human
Rights Solicitor issued the agreement number SG-033-2012, which creates the
Secretariat of the Commission of Access to Public Information, which granted
the mandate to comply with the rules mentioned above.

The Law on Access to Public Information identifies the appeal on access to
public information as follows: "An applicant who is denied any information, or to
whom the absence of requested documents is invoked, may bring by themselves
or by their legal representative, the appeal for judicial review to the highest
authority within fifteen days past the date of notification "Article 5.

"... Once the review procedure is exhausted, the administrative phase will be
terminated, and the requester may file the corresponding legal proceeding for
relief, pursuant to assert their constitutional right, without prejudice to any other
legal action."Article 60.

Regarding sanctions to non-compliance of the norms, the law includes an entire
chapter entitled "Responsibilities and Sanctions". It identifies the following
offenses:

o Commercialization of personal data.
o Alteration or destruction of files containing data.
o Retention of information.
o Disclosure of confidential or reserved information.
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 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Main Features

The Law of Access to Public Information describes the following mechanism
concerning exercise of the right:

Ex Officio publication of information through web sites (29 mandatory
clauses for all subjects required).
Procedure for requesting information, which begins with a verbal or

written request. The requested information must be submitted within a
period of 10 working days maximum.
Appeal for review: Upon denial of information, the requester may file an
appeal for review, which must be resolved within 5 business days after
being filed. Once the administrative process is ended, a legal proceeding
for relief can be initiated.

o Administrative remedies

The mechanism to settle conflicts is the appeal for review:

1. Only the highest authority of the obligor has jurisdiction to settle appeals for
review brought against decisions that the individual person considers false,
inconsistent, lacking information, or when the answer given is negative (art. 53).
2. The requesters may themselves or through their legal representatives, request
or bring their appeal of review to the highest authority within 15 days after being
notified (art. 54).
3. According to art. 55, admissibility of the appeal for review must be checked in
its 6 subparagraphs.
4.-The resolution must be immediately extended, in the simplest possible terms,
by the highest authority. Art. 56.
5.-The highest authority will correct the proceeding according to Article 58 in its 2
subparagraphs.
6.-The resolution of the appeal for review issued by the highest authority,
admissible or inadmissible to the claims of the requester, will exactly indicate the
obligor to comply with the orders within 5 days, warning that in case of non
compliance, the appropriate body must be notified, in addition to applying all
administrative sanctions and others that might be pertinent.
7. - Finally, the administrative stage will be considered ended, and in the case of
refusal, the individual person may file a legal proceeding for relief. Such
resolution will be public.
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According to data provided by the Solicitor for Human Rights institution, in 2013
the obligors reported receiving 30.055 inquiries, of which 26.915 obtained a
positive resolution and 1628 a negative one, out of which only 126 filed an
appeal for review. Of those appeals, 82 confirmed the decision rendered by the
information unit, 34 reversed the decision, three modified the resolution and five
were still ongoing at the time of issuing the report.

The Human Rights Solicitor90 has sometimes pronounced as a consultant of
public institutions in access to information. It has the power to review decisions
on Access to Public Information; however its recommendations do not have
coercive force.

During the period from January 7 to September 11, 2014, the Solicitor for Human
Rights received 64 cases, including 7 that requested assistance for the exercise
of rights and the remaining 57 indicating denial of information. To date, one case
is recorded stating the violation of the right, and one was rejected. The rest are
pending resolution.

The perception of the obligors is that the recommendations of the Human Rights
Solicitor are not relevant in resolving public information denials.

According to Article 8 in the Law of the Commission of Human Rights of the
Congress, the Solicitor is a Commissioner of the Congress for the Defense of
Human Rights established in the Constitution of the Republic of Guatemala, the
Universal Declaration of Human Rights, Treaties and International conventions
accepted and ratified by Guatemala. The Solicitor for the fulfillment
responsibilities under the Constitution of the Republic of Guatemala and this law,
is not subject to any agency, institution or official, and shall be completely
independent. Also, it must be mentioned that there is no objective data that can
demonstrate a lack of independence in practice.

o Judiciary remedies

According to the Law on Access to Public Information (Article 60), once
exhausted the review procedure, the administrative stage is terminated, and the
applicant may bring an action for relief, seeking to assert their constitutional
right. In this regard, the Judiciary recognizes

90 For further information, go to:
https://drive.google.com/file/d/0B49ZtmN-sAd2VGVWRVNGVmpBUVU/edit?usp=sharing
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the last instance to resolve a dispute on access to information.

The Judiciary Branch is empowered to review decisions once the administrative
phase is finished. In Guatemala the legal proceeding for relief is used, which
aims at protecting individuals against threats of violations of their rights or, to
restore the rule of law in case of violation. There is no area that is not
susceptible of relief, and it will be applicable every time that the actions,
resolutions, decisions or laws of the authorities represent a threat, a restriction
or a violation of the rights that the Constitution and laws guarantee (Article 265
of the Constitution of the Republic of Guatemala).

Compliance with the resolutions of the Judiciary is mandatory to the regulated
entities; its noncompliance is part of the crime of disobedience.

However, it must be mentioned that, as to the independence of this power, a
paragraph of the preliminary study, entitled "National Integrity System" states: "it
is clear that the judiciary operates with interference by the government and other
actors as it is reflected, among others, on issues related to the budget,
application procedures and the selection and appointment of judges "91.

 CIVIL SOCIETY

Acción Ciudadana, Guatemala chapter of Transparency International brought 6
cases of denial of information to the guarantor body. From these cases, to date,
one has been solved declaring violation of the right of access to information.
However, because the resolutions issued by the Human Rights Solicitor are not
binding, the contested authority did not provide the requested information.

In judicial matters, four proceedings of relief for denial of information have been
issued. One of them was accepted and three are being processed by the courts. It
is noteworthy that two of the proceedings for relief have been pending for more
than a year and have not yet been definitively resolved.

Finally, the organization known as Mutual Support Group GAM, filed two appeals
for relief that were rejected and that are currently in the Inter-American Court of
Human Rights.

91 For further information: https://drive.google.com/file/d/0B49ZtmN-
sAd2bldNMG5lSXQ3WlE/edit?usp=sharing
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(See summary table: https://drive.google.com/file/d/0B49ZtmN-
sAd2Sk9YRDRpbFFhYXM/edit?usp=sharing)

 OTHER CONSIDERATIONS

Budgetary Information
A relevant aspect to be mentioned is that article 69 of the Law on Access to Public
Information establishes that "the General Budget of Revenues and Expenditures
will include an additional specific item for the Human Rights Solicitor to fulfill the
duties established in this law". However, the Congress, responsible for the
approval of the budget, has never fulfilled this mandate, thus the Secretariat must
exercise its functions with the same budget allocated to the institution of the
Human Rights Solicitor.
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1.10. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN HONDURAS

Fundación Democracia sin Fronteras
(FDsF) Executive Director: José

León Aguilar
Voluntareer: Melissa Elvir Chávez

 ACCESS TO PUBLIC INFORMATION

The exercise of the Right of Access to Public Information in Honduras is
regulated by Legislative Decree No. 170-2006, which was published in the
Official Gazette on December 30, 2006, when the Law of Transparency and
Access to Public Information entered into force.

The Law of Transparency and Access to Public Information aims at the
development and implementation of the national policy of transparency and
everyone´s right to access Public Information to strengthen The Rule of Law,
and the consolidation of democracy through citizen participation.

Its main objectives are:
1. Ensure citizen´s exercise of their right to participate in the

management of public affairs;
2. Promote efficiency in the use of resources by the State;
3. Implementing transparency in the exercise of public functions and

relations between the state and individuals;
4. Fighting corruption and illegal acts of the State;
5. Ensure compliance of accountability by institutions and public

servants; and
6. Ensure protection, classification and safety of public information as

well as respect of access restrictions in cases of: a) information
classified as reserved by public entities according to law, b)
Information provided to the State by private individuals,
confidentiality, c) Confidential personal data; and, d) The secrecy
established by such Law.

The Institute for Access to Public Information (IAIP) was created from the Law of
Transparency and Access to Public Information. The institute is a decentralized
body of the public administration, with operational, decisional and budgetary
independence, responsible for promoting and facilitating citizen access to public
information, as well as regulating and monitoring procedures of the obliged
institutions regarding the protection, classification and custody of public
information.
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The IAIP is composed of three (3) commissioners elected by the National
Congress, by a two-thirds part of one hundred twenty votes (128) of Deputies of
the Legislative.

In order to allow the Legislative to elect the commissioners of the Institute of
Access to Public Information, the President, the Solicitor General of the Republic
(PGR), the National Commissioner of Human Rights, the National Convergence
Forum (FONAC) and the Superior Court of Accounts propose two persons of
recognized integrity to send a list to Congress, where three commissioners will be
chosen to serve for five years, being replaceable only by legal or natural
impossibility, when their actions conflict with the nature of the functions of the
Institute.

The main functions and powers of the Institute for Access to Public Information
are to hear and decide the appeals filed by applicants under the Law, and to
conduct promotion and outreach activities in the exercise of the right of access to
public information.

Article 28 of the Law of Transparency and Access to Public Information
establishes administrative penalties in case of not compliance with the delivery of
the information requested by any natural or legal person, since without prejudice
to civil liability, infractions that do not constitute crime may be punished by written
reprimand, suspension, fines, dismissal or firing. Fines can range from average
salary up to fifty minimum monthly wages, which will be imposed by the IAIP
depending on the severity of the offense.

o The main setbacks and achievements on access to information
during the last year in Honduras.

In terms of access to public information in Honduras, there was a giant step
backwards in the last year. On January 13, 2014, the Official Secrets Law was
passed, which was introduced to the plenary meeting of the Legislative
Chamber by the Deputy of the Francisco Morazan Department, Rodolfo Zelaya.
Such law aims at establishing the legal framework governing the special
classification, its effects and protective measures that should be offered to those
subjects considered classified, for being these of interest to security, national
defense and the achievement of national goals. It was published in the Official
Gazette La Gaceta on March 07, 2014, under the name of Law for Classification
of Public Documents Related to National Security and Defense.

The new rules limit the functions of the Institute of Access to Public Information
by depriving it from its power to be the body that reserves public information as
established by the Law of Transparency and Access to Public Information.
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Currently, the only agency able to reserve this type of information is the National
Defense and Security Council.

The information has been classified into four categories: reserved, confidential,
secret and top secret. Reserved category is assigned to information that may have
"institutional unwanted effects", while Confidential information is that which upon
disclosure may "harm or damage internally" the national security. The Secret
information is that which can avoid "serious internal and external damage" to the
state, and Top-Secret information is that which produces an "exceptionally serious
internal and external damage" to the state and national security.

Reserved information will be classified as such for 5 years; Confidential for ten
years; 15 years for Secret and 25 years for Top Secret information. All these
periods can be extended if so decides the National Defense and Security Council,
the only body empowered to classify and declassify this information.

In Article 10, the Official Secrets Law states: "The person who has knowledge of
any classified subject under this Law, is required to maintain secrecy on the subject
and submit it to the nearest civilian, police or military authority, and if this is not
possible, the person is required to inform about this finding. This authority shall
promptly report to the National Bureau of Investigation and Intelligence, adopting in
the meantime, the protective measures that good judgment advises."

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

All required institutions, including: a) The Legislature, the Judiciary, the
Executive Power, autonomous institutions, municipalities and other State organs
and institutions; b) Non-governmental organizations (NGOs), Private
Development Organizations (PDOs) and in general all those natural or legal
persons receiving or managing public funds, whatever their origin, national or
foreign, whether by itself or on behalf of the State, or where it has been
guarantor, and all those union organizations that receive income from the
issuance of stamps, retention of assets or exempted from taxation, among the
most important; such institutions are obliged to spread the following, ex officio:

1. Their organizational structure, functions, powers by administrative
unit, services offered, fees, rights, procedures, requirements and
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formats for access;
2. The laws, regulations, circulars and other general observances

governing its operation;
3. The general policies, plans, programs and projects; reports,

activities, financial statements and quarterly budget payments of
programs;

4. Public records of any kind;
5. The monthly remuneration of public servants by post.
6. Budgets, quarterly and annual reports of budget execution,

including details of transfers, expenses, physical and financial
investment, debt and delays in payment;

7. The contracts, grants, sales, auctions of works, invitations to
tenders, tendering of public works and supplies, consulting
contracts, minutes of opening and awarding of tenders ,
extensions, deferrals and declarations of direct purchases and
their results;

8. The name of public servants managing and resolving requests for
public information, their working address, telephone and email,
among others.

However, any natural or juridical person may request any information, in writing or
by electronic means, clearly indicating the specific details of the information
requested, without specifications of reasons or formality, through the
Transparency Office of obligated institutions, which must be solved in ten days, to
provide the applicant or user the information in whatever state or format in which
it is available.

In case of absence of the requested information, the requester will be notified in
writing. Applicants or users may not require Obligated Institutions to carry out
assessments and analysis of the information they hold. In case of refusal of the
request, or that it is not settled upon deadline, the applicant may appeal to the
Institute for Access to Public Information (IAIP) to request review of the denial.
The resolution of the Institute will be issued within ten (10) days from the issuance
date, and this decision can only be challenged by a legal proceeding for relief in
terms of the Law on Constitutional Justice.

o Judiciary remedies

To date, the only released cases have been filed through the IAIP, resolved by
this channel, without making use of proceedings for relief before the Supreme
Court.
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 CIVIL SOCIETY

As for the matter of right of access to information, civil society organization
Association for a More Just Society (ASJ), filed a constitutional complaint against
the Classification Law of Public Documents on Security and Defense. The results
are yet to be known.
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1.11. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN MEXICO

Fundar, Centro de Análisis e Investigación, A.C.
Coordinator for Transparency

and Accounting: Haydeé Pérez Garrido
Researcher on the field of Transparency and

Accounting: Justine Dupuy

 ACCESS TO PUBLIC INFORMATION

The Right of Access to Public Information (DAI) is enshrined in article 6 of the
Political Constitution of the United States of Mexico (CPEUM) 92 and ruled by the
Federal Law for Transparency and Access to Public Governmental Information
(LFTAIPG)93 and 32 state laws on the subject.

The LFTAIPG was published in 2002. By 2007, the 32 states in the Republic
also had a law for transparency. However, heterogeneity of those laws and
practices associated to it became a challenge for the application of the right of
access to information. The 2007 amendment of article 6 in the Constitution
sought to end such asymmetry by allowing access to information to be
recognized as a fundamental right, establishing general grounds and principles
for the homologation of laws on access to federal and state information.

However, the asymmetry in the exercise of DAI is an issue that was not fully
reviewed. After a long two years process of legislative debates and civic
participation, a new constitutional reform was published in February 2014,
covering transparency and expanding the catalog of obligors by law, turns the
guarantor body of federal transparency in an independent constitutional one, and
forces the creation of a general transparency law that develops the principles and
foundations of protection and warranty of the right of access to information. The
period to perform these pending reforms is currently valid and it ends in February
2015.94

92 Review article 6 of the Constitution: http://info4.juridicas.unam.mx/ijure/fed/9/7.htm?s
Article 6 of the Constitution recognizes DAI as a fundamental right and establishes the principles and basis
for its exercise, as the public nature of government information and the principle of maximum disclosure.
Governments are required to have updated administrative files..
93 Review the LFTAIPG http://inicio.ifai.org.mx/LFTAIPG/LFTAIPG.pdf
94 The Colectivo por la Transparencia, a network of organizations which is part Fundar, and México
Infórmate delivered to Federal Congress a proposed General Law of Transparency and Access to the
Information on this April 30. It is available here: http://fundar.org.mx/conoce-la-propuesta-
de-ley-general-de-transparencia-y-acceso-la-informacion-del-colectivo-por-la-transparencia-y-mexico-
informate/#.VBUHp5rSoxg
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Currently, Article 6 recognizes DAI as a fundamental right and establishes the
principles and basis for its exercise, as the public nature of government
information and the principle of maximum disclosure. Governments are required
to have updated administrative files. The process of access to information is
ruled by the principles of agility and gratuitousness, there is even an obligation
to implement platforms that allows requests for information through the internet,
and obligors must publish on their website a minimum of information, what is
called transparency obligations or active transparency.

Each transparency law in Mexico establishes the existence of an institution to
protect transparency, provides a procedure for exercising the DAI, and other for
appealing, it also establishes sanctions for noncompliance with the regulations,
or a procedure for sanctions. The regulatory framework has established key
principles to guarantee DAI, to implement advanced systems of access to
information and to build a network of specialized guarantor institutions.

The new constitutional reform published in 201495 reinforces the scope of DAI.
The 33 oversight bodies (32 State agencies and the Federal Institute of Access
to Information and Data Protection IFAI)96 were endowed with constitutional
autonomy. This implies full capacity of decision over the DAI and protection of
personal data. In the past, they only had operational, management and decision
autonomy, i.e. it was limited autonomy. Also, the guarantor organs are now
authorities over all subjects obligated by the law (formerly, the Legislative,
Judicial and autonomous bodies had their own transparency commissions).

In addition IFAI becomes the last instance in resolving disputes between
requesters and authorities. That is, that the appeals for review that could not be
rightfully resolved by the guarantor organs in the state, can be settled in the IFAI
by request of the requesters themselves or by the IFAI.

All the 32 guarantor organs and the IFAI are the authorities in charge of
resolving the appeals for review against the answers provided by the
departments and agencies of government. The appeal for review is the legal
means by which individuals can challenge the response of obligors to their
requests.

95 Constitutional Reform 2014:
http://dof.gob.mx/nota_detalle.php?codigo=5332003&fecha=07/02/2014
96 Access the IFAI site: http://inicio.ifai.org.mx/_catalogs/masterpage/ifai.aspx
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In the case of the federal public administration, the legal basis of the appeal for
review lies in Articles 49 and 50 of the LFTAIPG.

IFAI resolutions are final and irrevocable to the obligors. However, the
constitutional reform allows one exception: the Legal Counsel of the Federal
Executive (the President), may challenge such decisions by way of an Appeal
for Review before the Supreme Court of Justice (SCJ), solely in the case of
resolutions that put national security to risk.

Article 63 of the LFTAIPG indicates that not compliance with the resolutions of
the Institute will constitute a serious administrative responsibility.

o The Main setbacks and achievements on access to information
during the last year in Mexico.

The main achievement in terms of access to information has been the adoption
of the constitutional reform on transparency in February 2014.97 this reform
incorporates necessary and indispensable elements to tackle challenges in
transparency and guarantee of the DAI. Guarantors organs are endowed with
constitutional autonomy and their powers are strengthened, as stressed in the
previous question. For example, the IFAI may promote an Unconstitutionality
Action when the promulgation laws or international treaties harm or limit the DAI
and the protection of personal data.

In addition to the strengthening of the guarantor body, new obligors are
included: political parties, public trusts and unions using public funds, the
legislative, executive and judiciary branches, and any natural or legal person
receiving and exercising public resources or performing authority.

Nevertheless, for the full implementation of this reform, and in order to
standardize regulatory frameworks, the creation of a general law setting a
minimum framework for ensuring this right is pending. The Congress has a
period of one year (until February 2015) to issue the General Law of
Transparency and Access to Information, and state congresses have the same
deadline to issue and harmonize their respective laws on the subject.

The setting of a participative and transparent selection model for the new IFAI is
another achievement. . Traditionally, this

97 About the 2014 Constitutional reform and its scope:
http://rendiciondecuentas.org.mx/implicaciones-de-la-reforma-constitucional-en-transparencia/
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process and in general the appointing of holders of public agencies 98, has been
known for privileging the appointing of posts by party or political criteria, over the
appointment of independent and skilled individuals. In this context, Fundar and
other civil society organizations incorporated in the Colectivo por la
Transparencia and Mexico Infórmate, managed to influence the
implementation of an appointment process that has begun to establish itself as
reference for other designations.99

Some of the most important characteristics of this process were: predefined
stages and deadlines of the process; inclusion of citizens by establishing an
Accompaniment Technical Committee composed of 10 academic specialists and
from civil society; technical instrument to evaluate applicants implemented by
the Technical Committee; live broadcast of the hearings or public hearings over
160 applicants; the inclusion of questions from civil society in those hearings
and; transparency and access to information at all stages of the process.

Despite this, the attempt to depoliticize appointments has not been fully achieved.
The performance of this new body and the real independence of its
commissioners from the Executive and Parties have been strongly questioned
due to a recent event only a few months after entering into office. In August 2014,
the IFAI was able to bring an action of unconstitutionality against the recently
passed Telecommunications and Broadcasting Law, to indicate provisions that
violate the right to protection of personal data. The full IFAI, divided, decided
against the unconstitutionality action. This decision was highly criticized by
Mexican civil society and serves as a possible sign of this body intervention by
politic interests. 100

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Main Features

Mexico has several mechanisms for access to public information:

Obligation of Transparency or Active Transparency:

98 As the National Human Rights Commission (CNDH), the National Electoral Institute (INE) and their
counterparts in the states, or the Federation´s Judicial Electoral Court (TEPJF), the Federal Economic
Competition Commission (CFC) and the Federal Commission of Telecommunications (CFT).
99 Small site created by the Senate with relevant information about the process for appointing
commissioners of the IFAI: http://www.senado.gob.mx/comisiones/anticorrupcion/ifai_com.php
100 Read Article ¿Por eso queríamos al nuevo IFAI?
http://www.eluniversalmas.com.mx/editoriales/2014/08/71836.php
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The law provides a range of information that obligors must make available to the
public and keep regularly updated on their websites. The guarantor body
monitors compliance with this obligation.101

The requests of access to information:
As defined by the IFAI, it is a written petition that people issue before the Linking
Units of regulated entities, through which they may require access to public
information found in documents that they generate, obtain, acquire, transform or
keep on their files. The Linking Units of regulated entities are responsible for
receiving and processing requests for access from persons.

Applications can be filed electronically via the Internet, using the INFOMEX102

System (internet platform), by certified mail or courier, presenting a free format
or writing to the Linking Unit of the agency or entity whose information is
requested, or personally resorting to the Linking Unit of the agency or entity,
submitting the request in writing.

If Obligors deny this information to the requester, or if this is dissatisfied with the
response, the requester is entitled to bring an appeal for review before the IFAI
or state bodies, as explained above. The guarantor body, after some research,
will prepare a verdict ordering the release of information to citizens or confirming
the negative decision.

Alliance for Open Government (AGA):
While this international platform -that favors transparency, citizen participation,
accountability and combat against corruption- is not established within a
regulatory framework, it has been useful to provide the public relevant
information -in open formats- about the governmental work and the use of public
resources103. An example is the platform on advertising expenditures in the
Federal Public Administration.

o Administrative Remedies

The Plenary of guarantor organisms is the authority responsible for settling
appeals against the responses delivered by agencies of the Public
Administration. The appeal for review is the legal resource by which individuals
are able to challenge the responses they get from obligors to their requests for
access to public information, whether access to certain information was denied, .

101 Website for the mandatory transparency: http://portaltransparencia.gob.mx/
102 Go to infomex: https://www.infomex.org.mx/gobiernofederal/home.action
103 Website of Mexico´s Open Government Alliance: www.aga.org.mx
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the required documents do not exist, if they consider the information obtained is
incomplete or does not correspond to the initial request. The legal basis for the
appeal for review for public entities of the Federation is in Articles 49 and 50 of
the LFTAIPG. 104

As established in Article 59 of the LFTAIPG, "resolutions of the institute shall be
final for the departments and entities. Individuals may challenge them before the
Judicial Power of the Federation". This feature was integrated into the
Constitution with the latest constitutional reform of 2014: "the resolutions of the
guarantor body are binding, final and irrevocable for the obligors". Only the
Judicial Counselor of the government is entitled to appeal for review before the
Supreme Court of Justice (SCJ).

Since the new constitutional reform105, the IFAI is a body with constitutional
autonomy which has seven commissioners. Article 6 of the Constitution
establishes the appointment process:

“For the appointment process, the Senate; after conducting extensive
consultation to society by proposal of the parliamentary groups, and with the
vote of two thirds of the members present, will appoint the commissioner who
shall fill the vacancy, following the process established by law. The appointment
may be objected by the President of the Republic within ten working days. If the
President does not object the appointment within such period, the person
appointed by the Senate will serve as commissioner.
If the President objected the appointment, the Chamber of Senators shall
appoint a new proposal in the terms of the preceding paragraph, but this time by
vote of three-fifths of the members present. If this second appointment was
again objected, the Chamber of Senators, under the terms of the previous
paragraph, with the vote of three-fifths of the members present, shall appoint the
commissioner to fill the vacancy. The commissioners shall remain seven years
in office.”

The Institute has a Consultative Council composed by ten councilors, elected by
vote of two thirds of the Senate. The two councilors who have served for the
longest period will be annually replaced, with the possibility to be nominated for
a second term. The implementation of this council is subject to the publication of
the General Law.

104 More information in http://rendiciondecuentas.org.mx/como-funciona-el-ifai/

105 View computer graphics here: http://www.tm.org.mx/wp-content/uploads/2013/08/ESP_ifai_3.jpg
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The resolutions of the new guarantor body will be "binding, final and irrevocable
for obligated parties." Only the Judicial Counsel of the Federal Executive is
entitled to lodge an appeal for review against the resolutions of IFAI, when
national security is put at risk. The powers of the guarantor organs are the
following, according to Article 6 of the Constitution:

the guarantor body has jurisdiction over matters concerning access to public
information and protection of personal data of any authority, entity, body or organ
that is part of one of the executive, legislative and judicial branches; autonomous
bodies, political parties, public trusts and public funds, as well as any physical,
moral or unions person who receives and uses public resources or performs acts
of authority at the federal level; with the exception of those jurisdictional matters
pertaining to the Supreme Court of the Nation, in which case a three ministers
committee is the entity entitled to resolve such matters. It will also have
knowledge of the appeals filed by individuals concerning the decisions of the
States and the Federal District´s specialized autonomous agencies that
determine the reserve, confidentiality, absence or refusal of information, under
the terms established by law”.

In addition to this, the law provides regulatory, consulting, monitoring, promotion
and training powers of the right of access to information and data protection.
The same pattern is used in the states. However, the nomination process is
often less transparent and is alien to citizen participation.

Legally, guarantor bodies have the highest degree of independence that the law
can ensure by having acquired constitutional autonomy. However, the des-
politicization in the appointment of commissioners remains an unmet challenge
to acquire the existence of true independence in practice, especially with state
guarantor bodies. At the federal level, the recent event of the IFAI's decision to
not file a constitutional appeal against the Telecommunications and
Broadcasting Law has been interpreted as a sign of a lack of independence of
the commissioners, despite the new process of selection that included elements
of transparency and inclusiveness of citizenship.

In Mexico, the capture of institutions by partisan interests through the selection
of those who will be at the head remains constant. In the case of states this is
aggravated due to the least democratic political culture.

Regarding the powers of the guarantor body at the federal level, it is entitled to
review resolutions on access to information. The level of compliance is very
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high, because according to figures provided by the same federal Institute in its
11th work report 2013106, that IFAI filed in July of this year; from 2003 to date
the compliance rate rises to 99.3% . Of 16.959 resolutions of instruction, which
are those that involve compliance by the obligors, 16.854 were met. However,
IFAI´s powers are not enough regarding coercive mechanisms. It can file
complaints about violations of resolutions before the Secretariat of Public
Administration (SFP), which is the competent authority to determine
administrative responsibilities.

The very IFAI acknowledges their lack of functional enforcement mechanisms in
its 10th report from 2012107: "However, the SFP has repeatedly been remiss in
determining the corresponding administrative responsibilities, although the law
is clear in stating that the mere failure to comply with a decision issued by this
Institute will lead to serious administrative sanction". According to the 11th
Report of 2004 to 2013, the Institute has filed a total of 85 complaints about
violations of resolutions before the SFP, and only 12 public servants have been
sanctioned by the SFP.

At the state level, there are some guarantying bodies empowered to directly
sanction violations of the law or non compliance with its resolutions. In some
laws, sanctions range from administrative penalty to criminal complaint. The
latter, however, is not made directly by any guarantor body.

As for the statistics, according to the 11th Report of 2003-2013, the federal
executive branch received 1,013,472 requests for information. In the same
period, 53.140 appeals for review were filed. This means that 5.2% of the
requests for information become appeals for review, and 52.356 resources were
resolved. The table 3.2, prepared by the IFAI, shows that 47% of the resources
are dismissed or discarded, i.e. almost half of the resources are resolved by
issues of form and not substance. Then, in 34% of cases, IFAI revokes or
modifies the decision of the obligor and in 19% of cases, the obligor´s decision
is confirmed.

106 IFAI 11 working report, 2013: http://inicio.ifai.org.mx/nuevo/11o_informe.pdf
107 IFAI 10 working report2012: http://inicio.ifai.org.mx/_catalogs/masterpage/Informes-2012.aspx
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o Judiciary remedies

As mentioned above, Article 59 of the LFTAIPG states that "the resolutions of
the Institute shall be final for the departments and agencies. Individuals may
object them before the Judicial Power of the Federation. The courts will have
access to classified or confidential information when such data is essential for
resolving the subjects and it has been offered at trial. This information must be
kept confidential and will not be available in the court file".

Once the administrative proceedings are exhausted, the applicant may then
resort to the Judiciary. Despite recognition of the definitive nature of the IFAI
resolutions for agencies and entities, many of them have tried to file direct legal
proceedings for relief before the judicial power of the federation, and also
proceedings for annulment before the Federal Tax and Administrative Court108.

The former president of the FAI, Jacquelina Peschard, denounced these
"involution processes," saying that "the possibility of challenging the resolutions
of IFAI through the judgment of nullity is prohibited, considering the powers of
the referred Court.”109

Independently of what the Constitution enshrines in article 49; the separation of
powers, varied studies and empirical evidence lead to state that

108 Access to the article ¿Por qué es injustificado el ataque del Tribunal Fiscal en contra del IFAI? :
http://eljuegodelacorte.nexos.com.mx/?p=290
109 Access to the article:
http://www.etcetera.com.mx/articulo/acceso_a_la_informacion,_desafios/3513/pagina/
2
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the Judiciary Branch in Mexico has been historically subject to the Executive,
both at the federal and states level, but this situation has been improved thanks
to sweeping reforms that have been implemented in the last 20 years

In 2010, the Special Rapporteur on the independence of judges and lawyers,
made a visit to Mexico. The findings of the report110 stress that there is an
improvement of the Judiciary: "In general terms, the Judicial Power of the
Federation is independent and impartial. The role that the Supreme Court of
Justice (SCJ) has played in recent years is critical, especially for disclosure
before society and reforms to the justice system in the country ". However, it is
emphasized that structural deficiencies persist, threatening its independence
and effectiveness, especially in the federative entities. Actually, the judiciary
faces problems of impunity, obscurity and strong corruption that undermine its
performance. In the conclusion of the report, the Special Rapporteur mentioned
the following problems:

“Despite the independence, autonomy and impartiality of the justice organs, the
federative entities challenge these attributions by the involvement of the State
Executive Branch in the appointing of state magistrates. The relation between
the magistrates of the superior courts of justice of federative entities with the
State Executive Branch can seriously affect the independence and autonomy of
the local justice organs. Both at federal and state level, and with the exception of
the SCJN, judicial independence is undermined by the lack of transparency, an
issue that generates impunity due to inefficacy and corruption; as for the
unlawful interference and influence of the private and public sectors”.

The judiciary is empowered to hear appeals for relief brought by private persons,
but in spite of the legal ban, authorities and agencies filed proceedings for
annulment before the Federal Court of Fiscal and Administrative Justice
(TFJFA). In most cases the Judicial Power of the Federation decided not to
process these appeals by virtue of not having proof of property damage that had
been caused to the institution because of the determination of IFAI, which is the
only case in which public entities can file legal proceedings for relief.

The same TFJFA admitted in most cases that they could not review decisions of
the IFAI, since the law does not allow it and consequently, the possibility for
another court to analyze the performance of the Institute is completely
cancelled. The incompetence of TFJFA to hear the challenges of the decisions
issued by the Plenary of the IFAI is based on the fact that it is an instance with a
scope limited

110 Access to the report of the Special Rapporteur in México:
http://www.ohchr.org/EN/Issues/Judiciary/Pages/Visits.aspx
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to resolve disputes arising between the APF and individuals, and that the
appeals for review set in the LFTAIPG are not part of the reviewable acts by the
TFJFA, according to its own Organic Law.111

The 2014 reform established in the Constitution that the decisions of the FAI are
final and incontestable by the agencies and entities. This constitutional provision
gives more light on the impossibility of the practices recurred in the past by some
state departments to avoid compliance with their obligation to provide public
information.

According to the 11th Report of 2003-2013, 559 proceedings for relief and 70
Contentious Administrative Proceedings (or proceeding for annulment) were filed
against resolutions of the IFAI. These are issued to the TFJFA and there is no
further information about it, but in its 2012 report , the same IFAI confirmed that
most of the proceedings for annulment are filed by state departments: of 51
proceedings for annulment against resolutions issued by the Institute, 11 have
been filed by individuals, one by the Water Commission of the State of Veracruz,
38 by agencies and departments of the APF, and the last, promoted by an
individual against a decision of the Institute in terms of the Federal Law of
Patrimonial State Responsibility (LFRPE).

In 2012, the IFAI report stresses that the main causes for unfavorable judgments
to the institute were breaches of the warranty of hearing from interested third
parties during the hearing of the petition for review, the insufficient motivation and
foundation of the decisions issued by the IFAI, and in some cases, the judgment
or lack of an exhaustive search of the decisions of the appeals for review.

CIVIL SOCIETY

Concerning the role of Civil Society, three cases brought before the Judiciary
are worth being mentioned:

SAT and the cancellation of tax credits:
In 2007 the Tax Administration Service (SAT) canceled tax credits in the amount
of 73,960.4 million pesos. These are loans that the Treasury decided not to
charge, since the expenses of collecting these credits are more expensive than
the amount of the credits themselves- or because of insolvency of the debtor. In
October 2010, Fundar requested SAT for information on the amounts, dates of
cancellation and,

111More information about the powers of the Judiciary Branch:
http://elmundodelabogado.com/2014/quien- tiene-competencia-frente-a-las-resoluciones-del-ifai/
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mainly, the motives or reasons why the previously mentioned credits were
cancelled. The required information was denied on the basis of Article 69 of the
Tax Code of the Federation (hereinafter "CFF"), that instructs all official
personnel involved in the various tax procedures to keep "absolute discretion"
regarding the statements and data provided by the contributors or third parties,
and those obtained in the exercise of the powers of verification.

Upon this refusal, it was determined to resort to the Judicial Power of the
Federation to request, via legal proceeding for relief, a declaration of
unconstitutionality of the referred article. The fifth district judge denied this request.
On April 18, 2011, a petition for review was filed against it. The Supreme Court
reviewed the proceeding, and in July 2014 it declared the Article 69 as
constitutional.112

Financial Statements
In 2011, Fundar asked the Superior Audit Office of the Federation (ASF) access
to the public versions of the financial statements of the 500 federal deputies,
receiving a negative response. An appeal for review was filed, which confirmed
the decision of the ASF. Fundar filed a proceeding for relief before the Judiciary,
which was denied at first instance, and on appeal the judge declined jurisdiction
and sent the case to the SCJN.

In August 2014, the Court concluded that publicity of the declarations will remain
reserved. Protection of personal data of public servants was more relevant than
access to public information.113

The San Fernando case
Since the constitutional reform on human rights in 2011, records of serious
human rights violations must be public.

The Foundation for Justice and Democratic Rule of Law asked the Solicitor
General of the Nation (PGR) access to the records of the slaughter of 72
migrants in San Fernando, Tamaulipas, in 2010; of the 193 corpses found in
mass graves in San Fernando in 2011; and of the slaughter of 49 people in
Cadereyta, Nuevo León in 2012. The PGR classified these files as "confidential
information". An appeal for review was filed and the IFAI ruled that it was not
competent to determine whether these massacres of migrants were serious
violations of human rights or not, and that any competent authority had classified
them as such.

112 More information of the SAT case in: http://fundar.org.mx/que-esconde-el- sat/?ID=#.VBD9bBYdOfg
113 More information of the financial statement case in http://fundar.org.mx/concluye-scjn- discusion-sobre-
publicidad-de-las-declaraciones-patrimoniales/?ID=#.VBD_oRYdOfg
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The FJEDD promoted an appeal hearing against the decision of the IFAI that
obstructs the right to truth of the victims and society on these three massacres
of migrants that were passing through Mexico. The Eighth District Court had
ruled in favor of FJEDD and classified the three massacres as serious human
rights violations, for the public reports to be made. This decision was contested
by the Solicitor General of the Nation, which requested ancillary jurisdiction
(atracción) of the case by the SCJN.

In September this year, the Court decided to exercise its ancillary jurisdiction to
study the case. The process is still ongoing. 114
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1.12. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN NICARAGUA

Fundación Violeta Barrios de Chamorro (FVBCH)
Executive Director: Cristiana Chamorro Barrios
AIP Program Coordinator: Guillermo Medrano

 ACCESS TO PUBLIC INFORMATION

In Nicaragua, the right of access to public information is regulated by the Law on
Access to Public Information, No. 621, passed by the National Assembly on May
16, 2007 and published in La Gaceta Official Journal of June 22, 2007.

Concerning constitutional recognition, the right to access to public information in
Nicaragua is supported by Article 66 of the Constitution of the Republic of
Nicaragua115.

Law No. 621 indicates that each of the departments of the State, Regional
Government and Municipal Governments shall create an Office of Access to
Public Information, which shall operate independently and will be dependent of
the highest hierarchical authority of each state entity.

The Law on Access to Public Information seeks to regulate, protect and promote
the right of access to the public information in the documents, files and
databases of entities or public institutions, joint enterprises, those funded by the
State and private entities that administer, manage or receive public funds, tax
benefits or other concessions or benefits.

Law No. 621 regulates the four state branches 116: the Executive, Legislative,
Judicial and Electoral, in all areas, national, departmental and municipal. It also
applies to the Regional Governments and Municipal governments 117

(municipalities).

115 Cn. Art. 66: Nicaraguans have the right to truthful information. This right comprises the freedom to seek,
receive and disseminate information and ideas, be they spoken or written, in graphic or by any other
chosen procedure..
116 Cn. Art. 129: The Legislative, Executive, Judicial and Electoral Powers are independent of one another
and coordinate harmoniously, subordinated only to the supreme interests of the nation and to what is
established in this Constitution..
117 Cn. Art. 175: The national territory shall be divided for the purpose of its administration into
departments, autonomous regions of the Atlantic Coast, and municipalities. The relevant laws shall
determine their creation, extension, number, organization, structure, and the functioning of the various
territorial units (circumscripciones).
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Article 13 of the Law on Access to Public Information, instructs the creation of
the Coordination of Access to Public Information in each State Power,
Autonomous Regional Governments of the Atlantic Coast and Municipal
Governments, with the main purpose to ensure, within its competences,
compliance with this Law and becoming a second instance to hear and resolve
appeals brought against decisions refusing requests for access to public
information. In the case of municipalities, they will elect three delegates to serve
on the Coordination of Access to Public Information.

As we can see in the previous article, the Law instructs the creation of Offices
for the Coordination of Access to Public Information, in all state agencies. They
are designed in the law as the second instance to hear and determine appeals
brought by citizens against possible refusals. In the case of obligated entities
(joint and subsidized companies, as well as private entities that manage,
administer or receive public funds), for which the creation of the Coordination of
Access to Information is not intended, by law, the aggravated should go directly
to the jurisdiction of the Contentious Administrative .

As we can see, according to our LAIP, there is not just a single guarantor body
for compliance with the Law on Access to Public Information; it diversifies it and
gives freedom to each of the State Powers, Regional and Municipal
Governments for the creation of the Office for the Coordination of Access to
Public Information (OCAIP118). But seven years after the adoption of LAIP, not a
single Office for the Coordination of Access to Public Information has been
implemented, leaving the citizens defenseless and without any guarantor body
to ensure effective compliance and implementation of the Law on Access to
Public Information .

In this sense, and according to the Nicaraguan law, the State is pending the
implementation of the following OCAIP:

Obligors AIP Coordination Office Current Status
Executive Power Coordination Office of the Executive Power Not elected
Legislative Power Coordination Office of the Legislative Power Not elected
Judicial Power Coordination Office of the Judicial Power Not elected
Electoral Power Coordination Office of the Electoral Power Not elected
Autonomous Regional
Government of the South
Atlantic

Coordination Office of Access to Public Information of
the Autonomous Regional Government of the South
Atlantic.

Not elected

Autonomous Regional
Government of the North
Atlantic

Coordination Office of Access to Public Information of
the Autonomous Regional Government of the North
Atlantic

Not elected

153 Municipal
Governments

153 Coordination Offices of Access to Public
Information

Not elected

118 OCAIP: Coordination Office of Access to Public Information
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As we can see, the State of Nicaragua doubly violates the constitutional right of
Nicaraguans to be informed citizens; on the one hand it does not deliver the
information, and in the other it still denies the right to justice. Currently there are
159 Coordination Offices of Access to Public Information pending to be chosen.

The OCAIPs are not conformed, therefore there is no action or institutional
policy that promotes or ensures compliance with the Law on Access to Public
Information.

According to LAIP, in its article 47119, and in the Regulations in artícules120 101,
102 and 103, there are explicit sanctions for failure to deliver public information
by officials; but in reality we behold complicity and collusion in all state agencies
in order to restrict the effect of the Law on Access to Public Information.

o The main setbacks and achievements on access to information
during the last year in Nicaragua

During the last year, regarding the opening of state institutions to provide
information to citizens who request it, we are still stuck; the current government
that authoritatively controls all state institutions, without exception, maintains the
same style of operation; where the culture of secrecy is the style of government
that dominates the entire state apparatus.

Since the last Saber Mas report, to date, there has not been any opening of new
Offices of Access to Public Information on some of the institutions that didn´t
have one yet; on the contrary, some that were already operative have
disappeared 121 or in worst cases, have undermined their mission and contrary
to what the law instructs, they have become offices for spreading propaganda of
political programs and political supporters.

The biggest setback is that the human right to be informed continues to be
violated, and the total loss of the independence of the State Powers.

119 Art. 47 LAIP: A fine of one to six months of monthly salary shall be given to the public server who: a.
Denies public information requested  without just cause.
120 Art. 101 RAIP: The official who commits any of the circumstances set out in Articles 47 and 49 of the
Law, shall be punished as set forth in those articles. The corresponding Coordination of Access to
Information shall issue the corresponding resolution to the hierarchical superior of the sanctioned authority
to proceed with the sanction.
Art. 102. RAIP: Administrative penalties are without prejudice to the respective offenses and penalties
established by the Penal Code.
Art. 103. RAIP: The other entities refered to in Article 4 d) of the law, who commit crimes against access to
information or contempt, will be sanctioned as established in the Penal Code.
121 http://www.mined.gob.ni/index.php?option=com_content&view=article&id=95&Itemid=28
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 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Main Features

The Law on Access to Public Information includes three organs or
agencies for implementation and promotion:

1. The Offices of Access to Public Information 122(OAIP)
2. The Coordination Offices of Access to Public Information123 (OCAIP)
3. The National Commission of Access to Public Information124 (CNAIP)

o Administrative Remedies

The Law of Access highlights as instance of conflict resolution, the Coordination
of Access to Public Information; whose main function is to ensure the area of its
competence for compliance with the law, and becoming a second instance to
hear and determine appeals brought against the refusals to requests for access
to public information.

The Law states that an information request will be considered negatively
resolved, when there is an explicit response on that regard. All denial of access
to public information must be reasoned under the penalty of nullity, once the
deadlines established by law are met. Without intermediation, the petition will be
considered as accepted, provided that the information requested is not reserved
or confidential.

122 Art. 6. - Each entity referred to in this law shall create a Office of Access to Public Information, for that
purpose the existing resources will be reorganized and adapted. This office will directly depend on the
highest authority of each entity and its mission will be to facilitate, to people who requires so, access to
information, creating a system for organizing information and files, with their respective index information for
safekeeping.
123 Art. 13. - The Coordination of Access to Information shall be created in each Power of the Government,
Autonomous Regional Governments of the Atlantic Coast, and Municipal Governments, whose main
function is to ensure within its competence, compliance with this Law and becoming a second instance to
hear and resolve appeals filed against resolutions refusing requests for access to public information. In the
case of municipalities, they will elect three delegates to serve on the coordination of access to public
information.
124 Art. 14.- The National Commission on Access to Public Information is created as an inter-entity of public
servants exercising coordination of access to public information in the Powers of the State, Autonomous
Regional Governments of the Atlantic Coast and Municipal Governments, whose functions shall be to
formulate public policy proposals, to promote the training of human resources as this law requires, to
promote disclosure and compliance with this law in all institutions subject to it, to entering into agreements
of technical cooperation with organs of access to public information from other countries..
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The Law states that denial to the request for access to information must be
notified to the requester in a maximum of three days of being issued, indicating
the legal grounds on which the denial is based. The card will contain the full
resolution of the OAIP .

The law expresses in its article125 37 that before a negative specific resolution by
the OAIP, the requester may file an appeal within a period of six days. This
appeal must be submitted to the Coordination of Access to Public Information of
each Power of the State, Regional or Municipal Governments.

The citizen may issue an appeal for relief in any of the following cases:

a) Against the express rejection of the request for access within six days of
being notified by the OAIP.

b) In case of administrative silence, once ended the time limits established
by law.

c) The applicant does not agree with the time, cost126 or mode of delivery.
d) The applicant considers that the information provided is incomplete or

does not correspond to the information required in the application.

The law indicates that the resolution of this second instance shall be made
within thirty days, exhausting the administrative remedies. The exhaustion of
administrative remedies is optional; the applicant may appeal directly to the
jurisdiction of the Contentious - Administrative.

According RLAIP127 the highest authority of each Power of the State,
autonomous regional governments of the Atlantic Coast and municipal
governments, shall create the Coordination of Access to Public Information and
ensure budgetary allocation for its operation.

125 Art 37 LAIP: Against the specific refusal of the request for access to public information, the applicant
may file an appeal within a period of six days of receiving notification, to the Office for the Coordination of
Access to Public Information of each branch of state, the Regional Council Autonomous Regions of the
Atlantic Coast, the Municipal Council, depending on the case..

126 Art 31.- The consultation and access to public information by the people will be free. In accordance with
the provisions of Art. 7 of this law, the reproduction of information will enable public entity to charge a
reasonable recovery amount that shall not exceed:
a. The cost of the materials used in the reproduction of information.
b. The shipping cost (if applicable).
127 RLAIP: Rules of the La won Access to Public Information.



113

Integration of OCAIP:
The regulation of LAIP, sates that the highest authority of each State Power,
Regional and municipal governments must create a selection committee
consisting of 3 members; which will be responsible for conducting public notice
of the tendering and conduct the selection process. The municipalities will elect
three delegates to serve on the Coordination of Access to Public Information.

***One of the gaps of the Regulations of the Law on Access to Public
Information, is that in the case of the State Powers and regional governments it
is not specific on how many are the members that make up the OCAIP; it leaves
it to the discretion of institutions ... (Art. 13 RLAIP) only expressing that it will
include the members that are deemed necessary for the fulfillment of its
attributions.

Selection of the OCAIP members: (Arto. 15 RLAIP)
Members of the Coordination of Access to Public Information shall be elected by
public tendering through the procedure established in this Regulation, and they
shall serve for a term of four years, being enabled for reelection for a second
term only. From among its members, a Chairman will be elected to be the legal
representative of Coordination for a period of one year.

Institutional Position of the OCAIP: (Arto. 14 RLAIP)
The Coordination of Access to Public Information will hierarchically depend of
the highest authority of each state power, regional governments and municipal
governments, depending on the specific case. For purposes of its decisions,
these will be made in full independence. It will have the necessary human and
material resources for the performance of their tasks. To do so, a physical space
must be adapted, and it will also have staff to assist and educate the public on
access to information. They must also have the necessary resources
(computers, playback and Internet) to ensure the disclosure, receipt of appeals
and their processing.

Powers of the OCAIP:
Its main function is to ensure, within its scope, compliance with the law and
becoming a second instance to hear and determine appeals brought against the
refusals to requests for Access to Public Information.

More specifically, it will have the following functions (Art. 25 RLAIP)
o Ensure, in its area of competence, compliance with the law and this

Regulation;
o Promote people´s exercise and faithful fulfillment of the right of access to

public information;
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o Develop and keep updated statistics reports of the requests for
information received in public entities within its scope of competence, as
well as the responses given to each request. This statistical record is
public information, and will be published annually;

o Design procedures and establish systems for obligors to receive,
process, and resolve requests for access to information;

o Establish systems for the obligated entities to send resolutions, criteria,
requests, queries, reports and any other communication via electronic
means to the corresponding Coordination office. Such transmission of
information shall guarantee its security, integrity, authenticity, privacy
and confidentiality, and generate electronic records of sent and received
data;

o Supervise and request information from the obliged entities about the
operation of the OAIP, its services, environmental, physical and technical
conditions, and other specific aspects that the Coordination of Access to
Information considers necessary;

o Supervise and require information to entities, in order to check and
ensure proper total or partial classification of information, declassification
or the appropriateness of granting its access, in accordance with the
provisions of the law;

o Resolve on supervision and requirements for the obligated institutions, to
ensure the effective implementation of the law;

o Establish itself as second administrative instance, knowing within its
respective fields of competence, cases and resources that are submitted
by those who consider themselves affected in their right to access public
information, and then the obliged entities will be required to issue the
necessary information and rule on cases and complaints, under the
terms established by law;

o Submit its reports and resolutions to the highest authorities of the
corresponding obliged entities, if necessary in case of establishing
penalties for violations of the Law;

o Post on its website an annual report on the development of its powers,
as well as the number of appeals served, in conformity with article 49 of
this Regulation;

o Promote, plan and execute the training of public servants in its field of
competence, in terms of access to information;

o Develop its intern rules, and other operation norms;
o Upload on its website the guidelines and other general administrative

acts issued, as well as extracts of its agreements, including resolutions
of appeals and any other information considered of interest;
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o Design on its website the program for reception of appeals, complaints
and reclamations of individuals, by electronic means;

o Create the National Commission on Access to Information, attend its
meetings and fulfill the tasks and obligations of the same;

o Prepare its annual budget project;
o Any other functions indicated by the laws, this regulation and other

applicable provisions.

The bodies have independence in accordance with the Law. However, since
after seven years its creation is still pending, it is impossible to assess its
independence in practice. Also, the lack of development of these organs reflects
the political will of the government of failing to comply with the Law on Access to
Public Information.

Is for these provisions that, when a citizen exercises the right to request public
information, in any of the required institutions, without receiving a response, the
only option left is the complaint with the few independent media that are not yet
controlled by the Government.

o Judiciary remedies

To resort to the justice, exhaustion of administrative remedies is optional. That
is to say, the requester can directly resort to the Jurisdiction of the Contentious
Administrative, upon non responsiveness from the OAIP.
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This is a diagram of the process:

However, in practice, the judiciary is not independent in its functions. The many
cases still pending resolution from the Contentious Administrative Office of the
Supreme Court of Justice is evidence of this.

It goes beyond: the way in which the Supreme Court resolves- also influenced
by the politic inclination- have lead people to distrust the Supreme Court. Also,
lawyers have expressed that a trial in the Hall of the Contentious Administrative
can take from 1 to10 years, and it requires lawyers specialized in the 350 Law
128. It is important to mention that Nicaragua has few specialized lawyers and
their fees are high. This leaves citizens defenseless in general, especially those
with less economic resources, which are the majority of the Nicaraguan
population.

There are records of 3 cases that were issued to the Contentious Administrative
of the Supreme Court. Two were in 2009, where a promoter of Human Rights
(CPDH)

128 Ley 350: Law of Regulation of the Jurisdiction of the Contentious Administrative.
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came before the Hall of the Contentious Administrative to report non-delivery of
information from the following institutions: the Ministry of Health, the Supreme
Electoral Council, the Ministry of Interior and the Mayor of Managua. As
mentioned above, to date (five years later) no response has been obtained. In
the same period, the director of a civil society organization denounced the
Supreme Electoral Council for not delivering the results of the municipal
elections of 2008129. Likewise, another case was known, this time of a citizen
who complained to the Attorney General of the Republic for non delivery of
information in 2010.

As can be seen, none of the institutions of the State of Nicaragua shows will to
comply with the LAIP, and the different Powers of the State are trapped by
political contamination that all public institutions suffer, without exceptions.

It must be mentioned that in this context, in 2013; when it was clear that the
officials of public institutions were not complying with the provisions of the LAIP,
a group of workers misused some restricted information130, and the authorities of
that government institutions took them to court, invoking the LAIP.

 CIVIL SOCIETY

The two cases mentioned in the previous section have been promoted from
Civil Society. The first case was in charge of an organization working in the area
of Human Rights. The second case was in charge of another organization that
promotes citizen participation. In both cases the answer has been the same:
administrative silence, indifference and institutional authoritarianism.

129 More information on these cases:
http://archivo.laprensa.com.ni/archivo/2009/junio/10/noticias/nacionales/332189_print.shtml
http://impreso.elnuevodiario.com.ni/2009/10/01/nacionales/110722
http://www.radiolaprimerisima.com/noticias/63737/sala-de-lo-constencioso-de-la-csj-manda-archivar-
amparos-a-elecciones-municipales
130 More info: http://www.elnuevodiario.com.ni/sucesos/303713
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1.13. ACCESS TO PUBLIC INFORMATION AND OVERSIGHT AND
APPELLATE MECHANISMS IN PARAGUAY

Instituto de Derecho y Economía Ambiental (IDEA)
Executive Director: Ezequiel Santagada

 ACCESS TO PUBLIC INFORMATION

The Constitution recognizes the right of "persons to receive truthful, responsible
and balanced information", stating that "public sources of information are free to
all" (Art. 28). By express constitutional provision, this right cannot be denied or
impaired even if there is not a specific regulatory law (Art. 45).

According to the hierarchical order of legal norms enshrined in the Constitution,
international treaties are immediately below it, and above all other laws of the
Republic (Art. 137), which is part of the internal laws "(Art. 141); and, "in equal
conditions with other states," the Republic of Paraguay "admits a supranational
legal order that guarantees the observance of human rights, peace, justice,
cooperation and development in the political, economic, social and cultural
spheres "(Art. 145).

The first law of Paraguay, after the fall of the dictatorial regime of General
Stroessner, who ruled Paraguay between 1954 and 1989, was the ratification of
the American Convention on Human Rights (Law 1/89). Thus, this Convention is
directly applicable in Paraguay with a higher hierarchy than other laws of the
Republic.

Basically, these were the rules of law invoked in all cases brought to justice.

o The main setbacks and achievements on access to information
during the last year in Paraguay

On October 15, 2013131, the case of Daniel Vargas Telles against the
Municipality of San Lorenzo, the first case concerning access to public
information, was resolved by the Supreme Court of Paraguay. Due to its impact,
it substantially altered the power relations between principals and agents, which
undoubtedly marked the first year of President Cartes.

131 Sentence available at http://www.pj.gov.py/contenido/945-informacion-publica/945 [Consultation
performed in September 2014. It should be noted that almost a year after its dictation, for its relevance, this
statement remains on the homepage of the website of the Supreme Court]
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This case was decisive to move forward in the legislative field in the last year.

Vargas Telles was represented by the Ombudsman, and sponsored by the
attorneys of the Instituto de Derecho y Economía Ambiental (IDEA), the only
member of Alianza Regional in Paraguay. In this case, the organizations of
Alianza Regional, the Open Society Institute Justice Initiative and other
Paraguayan organizations, were presented as Amici Curiae (Friends of the
Court). This presentation that so relevant, that its conclusions were specifically
cited in the sentence.

Today, Paraguay has two very new laws on access to public information. The
first is the Law 5189/14 "Which establishes the mandatory nature of the issuance
of information on the use of public funds on salaries and other remuneration
assigned to the public servant of the Republic of Paraguay"; and the second is
the Law 5282/14 "of free citizen access to public information and government
transparency."

The first of these laws is focused on active transparency obligations related to
remuneration paid to public officials. It establishes that every public body must
spread in "electronic internet portals" the following information (Art. 3):

a) Organizational structure and functions of each department;

b) Address and telephone number of the entity and all its departments;

c) Full list permanent, under contract and elected officials, with Identity Card
number, entry year, wages, diet or salaries corresponding to each post,
representation expenses, bonuses detailing each of the concepts established by
the respective rules, prizes and special gratifications;

d) Budget of incomes, assigned expenses and an annex of personnel for each
tax year with its monthly execution;

e) Details of domestic and international travels financed with public funds,
including the beneficiary, destination, purpose, completion date and amounts
allocated for travel expenses, including a final report of the mission;

f) Inventory of immovable properties, real estate and vehicles of each
institution;
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g) Complete list of commissioned officers to serve in other institutions,
commission period and destination entity;

h) Complete list of commissioned officers from other institutions, starting and
ending date of the commission, original institution and roles; and,

i) Any other information that the entity considers necessary to spread its
compliance with its mission and institutional goals". This information must be
"updated monthly, until fifteen working days of the immediately following month
(art. 6).

The law also provides that “Organisms or Public Entities that fail to comply with the
reporting obligations established in this law shall be sanctioned with a fine of one
hundred and eighty days" (about USD 2,500). The enforcement of these obligations
is the responsibility of the Secretariat of Public Service.

The second law, 5282/14, is a comprehensive law on access to public
information and is the one that properly regulates the Art. 28 of the Constitution.

This law contains detailed obligations of active transparency, which require
"public sources" of information (the three Powers of the State, extra power
organs, departmental and municipal governments and bi-national entities) to
maintain databases of the most relevant political information, which will be
"updated and publicly available online”.

It also regulates the procedure of passive transparency, whereby public sources
of information must respond to requests for information, in this case within
fifteen working days. Silence is understood as refusal to grant access to the
required information. An optional appeal for reconsideration is considered, then
a summary judicial process, without indication of a guarantor body acting prior to
the intervention of the judiciary.

A distinctive feature of this law is that is does not express exceptions, but
establishes that "public confidential information is one that has been or is
expressly qualified or determined as such by law" (Art. 22). That is, it is not a law
governing reservations or exceptions but only guaranteeing access to information.
Thus, the reserved information is only that which is determined as such under
other legal norms, consistent with those in Article 13 of the American Convention
on Human Rights, namely:. Articles 84 to 86 and 91 of Law 861/96 "Of banks,
financial and other credit institutions "; Articles 322-326 of Law 1268/98 "Criminal
Procedure Code", Articles 12 and 13 of Law 1337/99 "Of national defense and
internal security"; Articles 23 and 71 of Law 1630 "Of patents and inventions.";
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Article 4 of Law 1682/01 with the Law Reform 1969/02 "Regulating the private
information"; or Articles 27-29 of Law 1680/01 "Code of Childhood and
Adolescence".

The law provides that "the breach of duties and obligations of this law by public
servants, will also be considered a serious offense and will lead to administrative
liability, thus being subject to the penalties provided in the law no 1,626 / 00 of
public service and in the corresponding legal provisions (art. 28).

It further provides that "failure to comply with the court decision described in the
preceding paragraph shall result in punished by a fine of up to three hundred
days of and a measure of disqualification from public office for up to two years”
(Art. 26).

Summing up, since the publication of the last Saber Mas report in September
2013, Paraguay has experienced the most significant achievements in its
history, concerning access to public information. The judgment of the Supreme
Court in the Vargas Telles case and laws 5189/14 and 5282/14 are testimony of
this.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

Regarding the passive transparency procedure, for cases in which a request for
access to public information is expressly or impliedly denied, the law establishes
an appeal for reconsideration before the highest authority of the public
information source in question. This, because negative of access to information
must be resolved in all cases by the highest authority.

The appeal is optional. While the law provides for a period of fifteen working
days to resolve any request for access to public information, it does not set a
deadline for resolving the appeal reconsideration.

Unless the future regulatory Decree solves this omission, it is likely that in the
absence of a deadline, the requesters will not submit this appeal for review and
will directly resort to Justice.

Anyway, as the deadline for filing a lawsuit since the issuance of an express or
tacit denial of access to public information is of sixty days, it is clear that the
highest authority shall not exceed this period and if it did, a quick dispatch legal
proceeding for relief would be applicable, for the Judiciary to set a deadline for
the
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reply; once such period has expired, the figure of nonexistent negative is
configured , and sixty days should be re-counted to go to Court again, this time
questioning the negative.

Therefore, we insist. If the future regulatory decree does not resolve this issue, it
is unlikely that individuals dare to exhaust all these recursive administrative
instances, and they will most probably go directly to court.

Since the law on access to information was developed in Paraguay as a way to
make a human right operative, and that this was the main basis of the 1306
Agreement and Judgment of 15 October 2013, the Supreme Court which applied
the doctrine of Claude Reyes vs. Chile case; it is conceivable that in the future,
the absence of a guarantor body in the law 5282/14, it could be substituted with
the intervention of the Ombudsman, that in Paraguay "is a parliamentary
commissioner charged with defending the human rights, channeling popular
demands and protecting community interests "(Art. 276 of the Constitution).

Even without such law, the Ombudsman is empowered to "receive and
investigate denounces, complaints and reclamations against violations of human
rights and other provisions established in this Constitution and the law, issue
public censure for acts or behavior contrary to human rights, as well as to
develop and disseminate reports on the situation of human rights which, under its
criterion, require prompt public attention". (Art. 279, Constitution). This is without
prejudice to the faculty of representing any citizen before justice in cases where
access to public information is denied. This Ombudsman´s power was expressly
recognized in the above mentioned Decision and Judgment 1306 of 15 October
2013.

o Judiciary Remedies

As for the legal action, it can be filed in "case of express or tacit denial of a request
for access to information or of any other breach of a public agency regarding the
obligations under this law" (Art. 23, law 5282/14).

The appropriate judge to settle these cases is any judge of first instance with
jurisdiction in the place of location of the plaintiff "or wherever the public source is
based" (Art. 23).

So, if someone who lives in the countryside makes a request for access to
information via "email" to a government institution of the Republic, one of the ways
to make requests for access to information under Art. 12 Law 5282/14, that person
will not have to resort to Asuncion, where the institution is located, but may
challenge the refusal before the courts of his location.
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Likewise, if a resident of a village in the countryside has doubts about the
impartiality of the judge from his location, in case that the information about
managing of their municipal government is denied, it will only take that any
person (natural or legal) sends the requirement via e mail from another place,
reducing the risks of a possible bias of the judge in favor of the municipal
authorities.

While here we have some sort of "forum shopping", it intends to guarantee
practices of fairness to those who have to go to court for access to public
information.

Due to this system´s design (absence of a guarantor body), and because
usually few people are willing to go to court to defend their non-property rights, it
is likely that the Civil Society Organizations play a leading role when public
information sources remain silent on requests for access to information, or when
the response is an express refusal. Another possibility is that the Ombudsman
takes the leading role and represents the requesters before justice. At this point,
possibilities are open.

However, when resorting to court, the judicial precedents that generated during
the incidence process that helped to build the foundation for the possibility of
having a law on access to public information in Paraguay are without doubt, of
tremendous relevance.

The emblematic cases are two: the case of Félix Picco Portillo v/s Municipality of
Lambaré132 and the case of Daniel Vargas Telles v /s the Municipality of San
Lorenzo133.

 CIVIL SOCIETY

Before the enactment of the 5189/14 and 5282/14 laws, all legal actions on
access to public information had with the participation of civil society
organizations, either as sponsors of the requesters of information, or constituting
itself as a party.

132 This case was cited as one of the examples of good judicial practices in the 2010 Report of the Special
Rapporteur for Freedom of Expression of the Inter-American Commission on Human Rights of the
Organization of American States. See Chapter IV "Good judicial practices in access to information in
America". Page 313, paragraphs 34 and 35. This report is available at:
http://www.cidh.oas.org/annualrep/2010sp/RELATORIA_2010_ESP.pdf [Consultation performed in
September 2014].
The decision can be viewed here: http://www.abc.com.py/archivos/2013/07/10/sentencia-picco-portillo-
105455.pdf [Consultation performed in September 2014].
133 Sentence available athttp://www.pj.gov.py/contenido/945-informacion-publica/945 [Consultation
performed in September 2014. It should be noted that almost a year after its dictation, this sentence remains,
for its relevance, on the homepage of the website of the Supreme Court]
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In two landmark cases cited above, lawyers of IDEA sponsored the
Ombudsman, which had assumed the legal representation of information
requesters.

Following the enactment of Law 5189/14, the bi-national entities that manage
hydroelectric dams on the Parana River that Paraguay shares with Argentina
(Yacyreta) and Brazil (Itaipu), initiated actions of unconstitutionality against the
law, arguing that the publication of the salaries of its officials did not correspond
because they were not public officials and that such publication was not
provided in the rules of international law governing its operation.

Against this presentation, representatives of civil society that promoted the law
on access to information along with Daniel Vargas Telles appeared before the
Supreme Court exercising the popular action in defense of diffuse interests and
rights of collective nature provided for in Art. 38 of the Constitution. They
requested to be recognized as interested third parties and answered the
demands of inconstitucionality134.

Two days later, the President ordered the Paraguayan directors of these bi-
national entities to comply with the Law 51879/14 and to publish all the
information135. Days later, the Attorney General issued the verdict which
provided in the procedural law and requested the rejection of the actions of
unconstitutionality, using very similar arguments to those wielded by
organizations of the civil society: that the law 5189/14 regulates the exercise of
a human right and that there can be no bi-national entity, created by States
which are part of the American Convention on Human Rights, exempted to
respect human rights and comply with national laws granting them136.

This case is still pending resolution from the Constitutional Chamber of the
Supreme Court.

134 People´s action against bi-nationals; published in the journal ABC Color of July 29, 2014. Available at:
http://www.abc.com.py/nacionales/accion-popular-contra-binacionales-1270989.html [Consu l ta t ion
f rom September 2014 ] . The  tex t  can  be  found  in  the  f o l lowing  l i nk
http://www.idea.org.py/v1/grupo-impulsor-pide-intervenir-en-juicio-y-responde-a-binacionales/
135 Bi-nationals will publish list of employees; published in the Diario ABC Color 31 July 2014. Available at

http://www.abc.com.py/nacionales/publicaran-lista-de-empleados- 1271656.html [Consultation from
September 2014].
136 Access to information is a human right, says Attorney General; published in the Diario ABC Color of
August 25, 2014. Available at http://www.abc.com.py/edicion-
impresa/suplementos/judicial/acceso-a-informacion-es-derecho-humano-afirma-fiscal-general-
1279003.html [Consultation from September 2014].



125

1.14. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN PERU

Instituto Prensa y Sociedad (IPYS)
Executive Director: Ricardo Uceda

 ACCESS TO PUBLIC INFORMATION

In Peru, the right of access to public information is regulated by the Law No.
27806, passed on August 3, 2002 and in force since January 2003. In addition,
the Constitution of 1993 recognizes expressly and independently the right of
access to public information (paragraph 5, Article 2).

Law No. 27806 is a general rule that´s mandatory for all public agencies without
exception. It is also applicable to the three State Powers and other constitutional
organisms. The Law of Transparency and Access to Public Information contains
the general transparency policies, standardizes the procedure to request access
to public information in all public entities, and sets high standards to be met by
the responsible officials.

Such Law does not appoint expressly and specifically an institution responsible
for the implementation and control of the rules of access to public information.
However, in practice, the Ombudsman, within its general constitutional duties of
defending the constitutional and fundamental rights, as well as monitoring
compliance with the functions of state administration, has assumed some
supervisory functions for the compliance with the law on access to Public
Information (AIP).

Within the Executive Branch, there are two organisms that, while not strictly
agencies of implementation and enforcement of AIP, meet some specific
functions on transparency and access to public information. These are the
Public Management Secretariat and the Coordination Secretariat, both
belonging to the Presidency of the Council of Ministers (PCM). Both agencies
depend on the General Secretariat of the PCM, a body that in turn depends on
the President of the Council of Ministers, thus the abovementioned departments
are part of the third level in the hierarchy of the PCM, which coordinates all
organs of the Executive.

The Coordination Secretariat is responsible for coordinating the PCM with the
Congress of the Republic, the autonomous constitutional bodies other than the
Judiciary and the Public Prosecutor, the decentralized public bodies attached to
the Presidency of the Council of Ministers, various state entities other than the
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Executive branch, trade associations and other institutions of civil society. Among
its eleven normatively established functions, it is in charge of "gathering information
from all public institutions, about administration of the requests and petitions for
information granted and not granted, in the context of the Law of Transparency and
Access to Public Information, and preparing an annual report to be submitted to
Congress.

In this regard, in the IV Conference on Transparency and Access to Public
Information held in 2011, the Ombudsman proposed the creation of an
autonomous and specialized authority in transparency, to be responsible for
resolving violations of the norms of transparency and access in administrative
proceedings.

The IPYS has been making efforts to generate public debate regarding the
creation of an entity with the mentioned features. To do so, the VII Conference
on Transparency and Access to Information, to be held in October 2014, has as
its main objective to demonstrate the benefits that our system would have by
incorporating an authority on transparency and access to information.

o The main setbacks and achievements on access to information
during the last year in Peru

It must be noted that the Peruvian government has made efforts in order to
address the main problems that limit the proper exercise of the right of access to
public information.

The following are some of such efforts:

The National Policy on Modernization of Public Management up to 2021 was
approved, which is in charge of the Ministry of Public Management PCM and
aims to ensure transparency, participation, monitoring and citizen
collaboration in the debate of public policies and in the expression of opinion
on the quality of public services and the performance of institutions.
The Plan of Implementation of the National Policy on Modernization of Public
Management for the period 2013-2016 was approved, which establishes
actions to improve the institutional framework for transparency and access to
public information.
The Open Government Action Plan was approved by Ministerial Resolution
No. 085-2012-PCM, establishing concrete commitments to improve the levels
of Transparency and Access to Public Information.
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With the approval of Supreme Decree No. 003-2013-PCM, a permanent
Multispectral Commission was established, which aims at following-up the
Open Government Action Plan.
September 2013 saw the publication of the compliance report that covers
progress on commitments made by the Peruvian State, and of the actions to
implement the Open Government Action Plan.

Despite these achievements, the Ombudsman has detected, through citizen
complaints, serious problems that still remain, such as the failure of delivery of
information, the demand for illegal or arbitrary charges, the refusal of information
delivery by exceptions not included in the law, among others.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

In Peru, the law on access to public information is not intended to create any
mechanism/body to officially channel appeals by the administrative way.
Disputes can only be channeled through the courts, with the corresponding
costs and time involved. However, in practice, the Ombudsman, as part of its
general constitutional duties of defending the constitutional and fundamental
rights, as well as monitoring compliance with the functions of state
administration, has assumed some supervisory functions of compliance with the
AIP.

This is done through the following proceedings:

Attention of complaints from citizens who believe their right of access to public
information has been affected.

Preparation of timely reports on certain aspects of the rules on transparency
and access to information.

Citizen complaints received by the Ombudsman at national level are good to
measure the status of implementation of the Unique Arranged Text (TUO) of the
law. From 2003 until 2012, the Ombudsman received a total of 6,714 complaints
on the subject.

o Judiciary Remedies

The judiciary is the instance recurred when the administrative authorities have
infringed the provisions of AIP. Paragraph 3) of Article 200 of the Constitution
and Articles 61º to 65º of Law No. 28237, Constitutional Procedural Code,
established
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and developed, respectively, the habeas data as a specific procedural
mechanism to process with jurisdictional authority, disputes concerning the
exercise of the right of access to information137.

However, according to the aforementioned regulation of habeas data, when the
plaintiff obtained an unfavorable judgment in the second instance of the
Judiciary, the Constitutional Tribunal can be appealed via the so-called
constitutional grievance procedure. Therefore, the CT solves these
controversies in the final instance of the referred case.

According to the Third of the Final Provisions of the Constitutional Procedure
Code, habeas data must be processed before specialized judges where they
exist138. However, for various reasons, we found that currently only

________________________________________________________

137 Law 28237, Constitutional Procedure Code: “Article 61.- Protected Rights
The habeas protects constitutional rights under paragraphs 5) and 6) of Article 2 of the Constitution.

Consequently, anyone can resort to such process, in order to:
1) Access to information held by any public entity, whether they generate, produce, process or hold,

including files completed or pending; studies, verdicts, opinions, statistics, technical reports and any other
documents that public administration has in possession, whatever the form of its expression, whether
graphic, sound, visual, electromagnetic or in any other material support.

2) Know, update, include, delete or rectify information or data that is personal and attains the requester,
which is stored or recorded manually, mechanically or electronically, in databases or records of public
bodies or private institutions providing service or access to third parties. Also, to suppress or prevent
disclosure of sensitive data or information affecting constitutional rights.

Article 62.- Special Requirement of the appeal
For the applicability of habeas data, it will be necessary that the plaintiff has previously claimed, by

virtue of a duly dated document, respect for the rights referred to in the previous article, and that the
defendant has ratified its the violation or has not responded within ten working days following the request,
being a recognized right in Article 2 paragraph 5) of the Constitution; or within two days if it is the right
recognized by Article 2 paragraph 6) of the Constitution. Exceptionally, this requirement may be dispensed
when its enforcement means imminent threat of irreparable harm, which must be accredited by the plaintiff.
Apart from this requirement, exhaustion of the administrative remedies that may exist will not be necessary.

Article 63.- Early implementation
Ex officio or upon request of the complaining party, and at any stage of the procedure and before

sentencing, the Judge is empowered to require the defendant that owns, manages or operates the file,
record or database; issuance of the information concerning the claimant; as well as requesting reports on
the technical data support, background documentation relating to the collection and any other aspect that
may lead to the resolution of the case that the Judge deems appropriate. The resolution shall contain a
maximum of three working days to comply with the requirements expressed by the Judge.

Article 64. - Accumulation
Regarding protection of personal data, claims toaccess and know information of a person, can be

cumulated with those seeking to update, correct, enlarge, remove or prevent data or information to be
provided.

Article 65.- Applicable norms
The habeas data procedure is the same as that provided by this Code for the legal proceeding for relief,

except the requirement for the sponsoring by a lawyer for this process. The judge may adapt this procedure
to the circumstances”.

138. Law28237. Final Resolutions. “Third- Specialized Judges”.
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the judicial districts of Lima and Ayacucho have specialized judges in
constitutional matters. But, even in these two judicial districts that have
specialized judges in constitutional matters, this specialty is only verified in the
first instance. Thus, appeals are resolved by collegiate of the civil specialty.

The degree of independence that the judiciary has depends on each individual
case, so it is difficult to make a general statement. For starters, not all judges
are entitled. That generates that some can be removed very easily, while others
not. Therefore, a disparity of origin occurs because not all judges have the same
ability to resist pressures from superiors or any authority.

Similarly, cases in which decisions of other judicial authorities with sufficient
influence as to harm the Judge are usually resolved in a way that is least
disruptive to the power in office. The typical example is the litigation seeking that
a constitutional court judge of first instance dismisses a decision of the Supreme
Court or Hall. A hierarchically lower-ranking judge never dares to overturn a
decision of the Supreme Court, regardless of the legal reasons that may or may
not exist to do so.

The cases raising attention of the media deserve special consideration about
judicial independence. When it comes to oversee the proper performance of the
authorities, the media often plays a crucial role pressing for a decision that is
clearly needed. In some cases, the press requires the authority to fulfill the role
entrusted by law.

The Judiciary and the Constitutional Court, ultimately, are the responsible
organs for reviewing the decisions of administrative authorities who are
requested the information. But compliance with its decisions is also diminished
by conditions of the system itself.

According to the Ombudsman, habeas data can last between 12 and 25 months.
This means that more than two years can pass until a decision with res judicata
authority requires the entity to deliver the information. After two years, in many
cases, obtaining such information and therefore fulfilling the decisions becomes
irrelevant.

The processes of competence of the judiciary referred to in this Code willbe initiated before the
corresponding specialized judges in those judicial districts having them. With the exception of habeas
corpus, it may be brought before any criminal court.”
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In the latest Ombudsman report, entitled "Balance of 10 years of validity of the
Law of the Transparency and Access to Public Information 2003-2013", the
entity reviewed 841 sentences of habeas data (from the January 2007-March
2013 period ). In this regard, it notes that 67% of cases (584 cases) refer to an
impure habeas data, and 30% (257 cases) were due to injury of the right of
informational self-determination in the form of access to personal information
held by third parties (informative habeas data).

About the defendant entities:
- In 9 out of 10 claims, public entities were sued.
- The most requested entities were the ministries and local governments.
- The most sued defendant was the social security area (Department of

Social Security.
- The ONP and the Ministry of Labor are the entities that pose the greatest

number of claims for habeas data.

The most requested type of information was:
- Lists of former workers included in the National Register of Wrongfully

Dismissed Employees (Rntci).
- Selection and evaluation processes f public servants and their working

system.
- Use and disposal of public resources.
- Information of judicial files.

As for the behavior of the reporting entity in the process of habeas data, it can
be noted that the most used answer is silence and no possession or inexistent
information. Furthermore, exceptions not provided by law are applied, and the
requirements of the inquiry are breached.

 CIVIL SOCIETY

As for civil society, is important to note that the Council of the Peruvian Press
(CPP) and the Institute Press and Society (IPYS), since very early, even before
the adoption of the rules of AIP, began working about this. To date, they are the
most prominent organizations in the dissemination, promotion and
implementation of the right of access to information.

In IPYS there is a working line that involves making requests for access to public
information regarding those issues that the state improperly refuses to disclose.
Several of these cases have been brought before the courts by IPYS, and are
still in process.
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1.15. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN THE DOMINICAN REPUBLIC

Participación Ciudadana
Director of the Transparency and Government Area:

Carlos Pimentel

 ACCESS TO PUBLIC INFORMATION

The Dominican Republic, within its judicial order, has the General Law on Free
Access to Information No 200-04 and it’s Implementing Regulations139.

This law focuses on the acknowledgment that any person may request
information; its provisions contain the obligation of prior publication. Denial of
information must respond to limiting reasons stated in these regulations; it
specifically determines the exceptions or limitations for access to public
information, by reasons of prevailing public or private interest; it establishes
short periods for the delivery of information (15 days) and provides for the
possibility of administrative and judicial remedies against denial.

Such norms, in relation to its scope and application, considers public all
information produced by the State through its institutions or agencies, all activity
involving the use of public funds, from the activities of state institutions to
Political Parties.

The right to information in the Dominican Republic has recognition in the
Constitution. Article 49 thereof provides that "everyone has the right to freely
express their thoughts, ideas and opinions, by any means, without establishing
prior censorship". Subparagraph 1 of the same article states that "Everyone has the
right to information. This right includes searching, seeking, receiving and imparting
information of all kinds, public, by any means, channel or route, as determined by
the Constitution and laws ".

The Law on Access to Information provided for the legal proceeding for relief,
stating that "in all cases where the agency or person being requested to issue
information did not issue the information timely, or where the body or
hierarchically superior entity failed to respond the appeal on time, the applicant
may exercise the proceeding for relief before the Administrative Contentious
Tribunal in order to guarantee the right to information ".

139 General Law of Access to Public Information No 200-04https://www.dgii.gov.do/transparencia/Documents/ley200-04.pdf
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In the Dominican Republic, the proceeding for relief has constitutional status
and Article 72 states that "everyone has the right to file a proceeding for relief
before the courts, by themselves or in behalf of others, to enforce immediate
protection of their fundamental rights not protected by habeas corpus, when
they are violated or threatened by the action or omission of any public or private
authority, to enforce compliance with a law or administrative action to ensure the
rights as well as collective and diffuse interests . In accordance with the law, the
procedure is preferred, summary, oral, public, free and unencumbered by
formalities."

An important aspect to ensure compliance with the General Law on Free
Access to Information in the Dominican Republic is what is stipulated in Chapter
V of the Penal and Administrative Sanctions, Impairment or Obstruction of
Access to Information. Certainly, Article 30 establishes that "the responsible
public official or agent who arbitrarily rejected, obstructed or impeded the
applicant's access to the required information, shall be punished with
imprisonment of six months to two years, as well as with disqualification from
public office for five years "

The current General Law on Free Access to Information in our country, did not
provide for, nor created, an independent and autonomous body especially
dedicated to the control, monitoring and promotion of the law, which is
obstructing and delaying the implementation of the norm, this in addition to
attitudes and practices of obstruction to citizen from taking part and accessing
information generated and stored by the institutions with allocated public funds.

o The main setbacks and achievements on access to information
during the last year in the Dominican Republic

The Dominican Republic, in the September 2013-September 2014 period,
achieved approval and promulgation of the Law 172-13, on the Protection of
Personal Data, becoming a complementary norm to the regulatory provisions
related to free access to information, thereby reducing the interpretations in
relation to personal data and arguments for refusing to submit information with
little foundation or alleging dominant private interests.

Also in that period, the Office of Government Ethics and Integrity (DGEIG)
approved the Resolution 1-13 on Standardization Policies of Transparency
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Portals140. This provision allows ex officio or mandatory information to be
available to the public on web portals, available in a single format in all
institutions and obliged to comply with the General Law on Access to
Information.

According to the report "Standardization of Sub Portals of Government
Transparency" 141, prepared by the Department of Transparency and Access to
Public Information of the General Directorate of Ethics and Government
Integrity, until July 2014, indicates that "in a pilot universe of 41 institutions, the
Senate ended the year 2013 with the availability of standardized, complete,
accurate and timely information with levels above 80% in compliance with article
3 of the Law 200-04 and 21 of the implementing regulations, even reaching
100% ".

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

The General Law on Free Access to Information in the Dominican Republic did
not provide for the establishment of an independent and autonomous governing
body. Given such lack that persists to this day, President Danilo Medina
Sánchez, promulgated on August 21 of 2012, the Decree No. 486-12142, which
created the General Directorate of Ethics and Government Integrity (DIGEIG) as
the governing body on ethics, transparency, government openness, fight against
corruption, conflicts of interest and free access to information, in the government
administrative level, with the express mandate to ensure the implementation and
enforcement of the Law No. 200-04, its regulations and related regulations, with
hierarchical dependency to the Ministry of the Presidency.

Within its functions under Decree No. 486-12, related to compliance with the
General Law on Free Access to Public Information, The DIGEIG must:

a) Conduct an evaluation on the compliance levels of the Freedom of
Information Offices (OAI) on the standardization of information appearing

140 Resolution 1-13 on Standardization Policies of Transparency Portals.http://190.122.104.116/t/file/repository/Resolucin113sobrePolticasdeEstandarizacinPortalesdeTransparenciadefecha30deenerode2013.pdf141 Report on Standardization of Sub-Portals of Government Transparency.http://www.diariolibre.com/file.php?id=712221142 Decree No. 486-12 that creates the GENERAL DIRECTORATE OF ETHICS AND INTEGRITY.GUBERNAMENTAL  (DIGEIG) http://190.122.104.116/t/file/repository/DecretoDIGEIG.pdf
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on the web portals of government agencies, and provide assistance to
achieve this objective according to an action schedule for the first 6
months.

b) Ensure that institutions spread the information of free access, on the
grounds of culture of transparency and the provisions of the laws;

c) To be aware of the hierarchical appeals filed before the refusal of
institutions to submit requests for information and avoid, where possible,
resorting to the courts, which involves the investment of resources, time
and technical expertise;

Also, the General Law on Free Access to Public Information provides
administrative and jurisdictional remedies in case of refusal or failure of the law,
in the interest of ensuring that information is offered at the appointed time and
that any refusal to release information must be made in writing, stating the legal
reasons for such denial.

Article 27 of the Law on Access to Public Information provides that "In all cases in
which the requester disagrees with the decision of the agency or person to whom
the request was issued, this decision may be appealed to the higher authority of
the agency or body involved, so that it definitively resolves about the delivery of
the data or information requested ".

Furthermore, Article 29 leaves open the possibility of filing legal procedures for
relief, when it states that "In all cases where the agency or person who has been
requested, does not provide this information on the time appointed, or when the
superior body or entity failed to rule the appeal on time, the requester may
exercise the proceeding for relief before the Administrative Contentious Court in
order to guarantee the right to information”.

o Judiciary Remedies

The Constitution of the Republic establishes the supremacy of the Constitution
as one of the fundamental principles of the State, considering that the essential
function of the Dominican State provides effective protection of fundamental
rights of those who inhabit our territory, and to ensure the effective protection
and safeguarding of these principles and purposes. It serves as a robust system
of constitutional justice, independent and effective.

The protection of constitutional justice was granted to both the Constitutional
Court and the Judiciary Branch, through concentrated and decentralized control.
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In that sense, the Organic Law of the Constitutional Court constitutional
procedures No 137-11143, provides the procedures for review.

The Constitutional Court is empowered to review decisions of the jurisdictional
organs, and is entitled to review the judgment of the Court of First Instance of
the Civil and Commercial in matters of Relief or of the Superior Administrative
Court. The Constitutional Court has the authority to review judicial decisions in
which the violation of a fundamental right has occurred, provided each of the
following requirements is met:

a) That the infringed fundamental right has been formally invoked in the
process, as soon as who invokes the violation has taken cognizance of it.

b) That all remedies available within the corresponding judicial process be
exhausted, and that the violation has not been corrected.

c) That violation of the fundamental right is immediately and directly
attributable to any act or omission of the court, regardless of the facts
giving rise to the process in which such violation occurred, which the
Constitutional Court is not entitled to review.

The Organic Law of the Constitutional Court and of constitutional procedures No
137-11, Chapter VI of the Proceeding for Relief, on the Admissibility and
Legitimation for the Filing of the Proceeding for Relief, Article 65 referred to the
Acts of Actionable, indicates that "the proceeding for relief will be admissible
against any act of omission by a public authority or any individual, which
currently or imminently and with arbitrariness or manifest illegality injures,
harms, restricts, alters or threatens the fundamental rights enshrined in the
Constitution; except for the rights protected by the Habeas Corpus and Habeas
Data "

Between 2012 and 2014, the Constitutional Court has known 14 petitions for
review of decisions that address the delivery of public information, ruling nine for
the Requester and denying five. While a report from the Supreme Court of
Justice states that the Supreme Administrative Court received 200 Proceedings
for Relief between 2007-2013, out of that total, 148 were ruled: 26 were
approved and 41were rejected.

According to the study published in the daily newspaper “Libre”, entitled "The Law

143 Organic Law No 137-11 of the Constitutional Court and constitutional procedures.http://www.tribunalconstitucional.gob.do/sites/default/files/documentos/Ley_137 -11.pdf
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on Free Access to Public Information is too much for the country" 144, dated July
26, 2014, we find the following information about the resources of Review in the
Constitutional Tribunal and the Proceedings for Relief in the Superior
Administrative Court.

Regarding the Judiciary Branch, in recent years its independence has become a
concern of various actors of the Dominican society, and with even more interest
after the constitutional reform of 2010, due to the high concentration of power of
the ruling party.

We can indicate as aspects that threaten the independence of the judiciary, the
setback in the implementation and respect of the Judicial Service, the

144 La Ley de Libre Acceso a la Información Pública le ha quedado grande al paíshttp://www.diariolibre.com/destacada/2014/07/29/i712421_ley-libre-acceso-informacin-pblica-quedado-grande-pas.html
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application of a public exam- and merit-based selection process for the
appointment of judges at various levels, all this added to the questioning of
independence, impartiality, responsibility and tenure of judges and members of
the judiciary. The form or mode of appointment of judges of the Supreme Court
of Justice, the Constitutional Court, the Superior Electoral Tribunal, questioned
the real independence of political power of these actors in the justice system.

As we indicated, and due to the lack of an autonomous and independent
governing body, the General Directorate of Ethics and Integrity was created by
presidential decree, which rules on ethics, transparency, open government, fight
against corruption, conflict of interest and free access to information in the
government administrative level.

For the operation of the entity, the National Executive directly provides the
economic resources of the General Budget of the Nation, and special
assignments.

The General Directorate of Ethics and Government Integrity is under the Ministry
of the Presidency and in that sense it must submit their plans and proposals to
the Executive for its knowledge and approval, i.e., it has an organic and
operational dependence. The agency is headed by a Director General, who is
appointed by the President. Along with this, the General Directorate of Ethics
and Government Integrity has an Executive Director, who is responsible for the
technical and operational aspects of the institution. Both directors are officials of
free appointment and removal.

Article 5 of the Constitutional Decree of the General Directorate, establishes
these powers, among others: "it is the governing body on issues of ethics and
integrity of public administration and Access to Public Information, with express
mandate to ensure the implementation and enforcement of Law No. 200-04, its
regulations and related norms.

Regarding the organism´s degree of independence, it is almost minimal,
because depends on the Executive and in practice it is reflected in the level of
independence. Therefore, the major challenge for Dominican Republic is to
ensure the creation of an independent governing body, with its administrative,
financial, managerial, operational, and budgetary autonomy, key features to
avoid political pressures or particulars, whether the interests come from of any
person or entity, including the government itself.

To de-politicize human resources and the leadership of the governing body is
one of the key elements to boost its effectiveness, and is related to both
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the selection method and requirements of managers and staff.

This body is empowered and can know the hierarchical appeals filed before the
refusal of institutions to submit applications of requested information. However,
in practice this function is not effective and citizens and their organizations
prefer the judicial process, given the lack of trust, competence, authority and
legitimacy of that body.

 CIVIL SOCIETY

Organizations of Civil Society have initiated actions, most commonly
Proceedings for Relief in the Superior Court, or Appeals for Review in the
Constitutional Court. Similarly, there have been cases of refusal to the
Proceedings for Relief, basically related to personal data or national security
exceptions.
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1.16. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN URUGUAY

Centro de Archivos y Acceso a la Información Pública (CAInfo):
Executive Director: Tania Da Rosa.

President: Martin Prats

 ACCESS TO PUBLIC INFORMATION

In Uruguay, the right of access to public information is regulated by law 18.381
(hereinafter LDAIP), which provides a specific administrative procedure to access
this type of information, as well as obligations of active transparency, the
existence of a control body and effective legal proceedings to comply with this
right. The law was regulated by Executive Decree 232/2010.

In Uruguay there is no express constitutional recognition of the right of access to
public information. However, the standards and principles of international law of
human rights are implicitly incorporated into national legislation through Article 72
of the Constitution of the Republic and Articles 82 and 332, also in the
Constitution, from which all those that are applicable to the republican form of
government are derived. The guarantor institution created by Law 18381 is the
Unit of Access to Public Information (UAIP), a decentralized body of the Agency
for the development of Agencia para el Desarrollo del Gobierno de Gestión
Electrónica y Sociedad de la Información y del Conocimiento (Agesic)
"empowered with the highest technical autonomy", which is entitled to report
before the appropriate authorities, any violation of the law of access and to
provide evidence considered relevant; that is to say that it also plays an advisory
role.

There is an administrative procedure to request information that is governed by
Articles 13-18 of the Law 18.381. The request may be filed by "any natural or
juristic person" (art 13). This broad definition that does not discriminate on
grounds of nationality or characteristics of the requester, meets international
standards.

Also, the request for access to information does not need to include "justification
of the reasons for requesting information" (arts. 3 and 13 of Law 13,381). In turn,
the application, its processing and access are free. Only reproduction will be at
the expense of the requester, but just the price of the support format, at no extra
fee (art. 17). The definition includes the express prohibition to charge other costs
than the support on which the information is delivered.
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The procedure provides for a period of 20 working days to grant or deny (on
good grounds) access to information, but it provides that access can be granted
even at the same time of issuance of the request. The required body may also
make use of an extension of 20 working days, with good grounds and in writing.
(Art. 15) Moreover, neither the law, nor any regulatory decree provides for a
specific and mandatory counseling mechanism.

The organism may only deny access to information through a resolution from the
head of the agency, indicating the legal standard when this has been declared
secret or confidential. If the period of 20 days ended without a good grounded
decision from the DAIP, the law includes a very progressive provision, which
understands silence as a positive response from the State, and officials are
obliged to provide such information.

The law does not include an appeal within the administrative process. Also, it
does not provide for penalties to any organism, but for the officials thereof which
intentionally or negligently fail to comply with the duties established by law.

o The main setbacks and achievements on access to information
during the last year in Uruguay

The main achievements in access to information can be summarized in the
following points: 1. Increased awareness by the public of the existence of this
legal framework. 2. A progressive advance (still incomplete) by the required
agencies on compliance with the legal mandate to active transparency. 3. A
greater number of requests initiated both at the administrative level and in the
judiciary. 4. The analysis of jurisprudence in the subject, while not including all
cases, generally tend to legally collect the demands of AIP, or the achievement
of settlements between the parties.

The reforms to the law 18381, as established by law 19178 were also important.
These meet international standards in this area, showing certain restrictions to
the original law:

The first amendment adds a new cause for confidentiality. Now the
organisms are allowed to classify information if its disclosure would
"affect the free and frank provision of advice, opinions or
recommendations that are part of the deliberative process of the required
entities, until the respective decision be adopted, which must be well
documented”.

The other amendment establishes that the classification of information
must be made at the time the information is generated.
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The same subsection establishes the "harm test" provision, which was
already covered in the decree but not in law, and in practice few public
bodies complied with it.
The third subsection authorizes public agencies to exceptionally give the
information reserved nature at the time the order is placed. However, in this
case the UAIP will have the authority to request that the information be
declassified whenever deemed not unlawful. This body may at all time
"have accesses to classified information to assess the legality of its
classification as such”.

Finally, a paragraph is added to Article 21 of the law, detailing the tasks of
the UAIP. Now, the agency may "request the obligor to declassify the
information that has been classified without complying with the criteria set
out in this law", which gives strength of recommendation to the
supervision exercised by the UAIP on law enforcement.

In the first instance, the reform sent to Parliament by the Executive Power, in the
context of accountability, was observed by CAINFO and other civil society
organizations, for including provisions that hinder access to information. Also,
that text suffered regressive changes when reviewed by the Deputies.

Finally, the Senate withdrew the reform of Accountability and proposed that the
Commission of Education and Culture reviewed it. That was the process in
which CAINFO and other members of the Advisory Council of the UAIP as a
commission proposed the text now finally enacted. Although CAinfo and other
members of the Advisory Council were in favor of discussing a comprehensive
reform of the law, the decision of ruling lawmakers to proceed with the reform,
determined the Council to present this alternative proposal, which does not
violate international standards of access to information.

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

Uruguayan laws do not contain specific provisions for an internal appeal or for
filing an appeal to an independent administrative unit of monitoring and
surveillance. However, UAIP has the power to report before appropriate
authorities any conduct that violates the law, and to provide the evidence that it
considers relevant.

The UAIP receives complaints of this nature, and it even developed a form
which can be downloaded from their website. The UAIP interprets these
complaints as petitions, and acts through administrative decisions that are liable
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to be challenged by the obligors, according to the context of the current
administrative law. It also makes verdicts that reflect the technical criteria of the
unit on particular topics. These verdicts respond to requests for advice, and they
"are technical reports and therefore are not actionable”.145

Due to the institutional design of the control body, its decisions in practice are
not final and are subject to review by the Executive, via administrative
resources. There have been cases in which the obligor contests the decision of
the UAIP that requieres certain information to be delivered. This unit maintains
its decision, but when the issue is brought to the Presidency of the Republic
(hierarchical body of Agesic-UAIP), it is revoked.146

Without prejudice of the technical autonomy provided by law, the fact that the
unit is subject to administrative hierarchy of the Presidency conspires against
the effective enforcement of law, because administrative remedies can revoke a
resolution and delay compliance with the right for several years.147

In parallel, the institutional design enables the possibility of conflicting rulings of
the jurisdictional organs on the disclosure of certain information. While UAIP
resolutions are subject to administrative appeal, it is possible that once such
proceedings are exhausted, the case is brought before the Court of the
Contentious Administrative (TCA), for it to judge whether a public body should or
should not issue certain information. But at the same time, as the law provided
for an action in cases of information denial or administrative silence, other
individual interested in the same information, hypothetically, can present their
case before the ordinary courts and obtain a ruling. Both statements may or may
not coincide. This determines that certain information could be understood as
public by the ordinary courts and in parallel, the TCA may understand otherwise,
or vice versa. This situation worries the authorities of the UAIP.

The Unit of Access to Public Information (UAIP) is a decentralized organism of
the Agency for the Development of Electronic Government and Information
Society and Knowledge (Agesic) "endowed with the broadest technical
autonomy" which has the power to report to the corresponding authorities, any

Interview with the president of the UAIP, lawyer Maria del Carmen Ongay and technicals of the UAIP,
lawyers Mariana Gatti and Mariana Ghione, on 09/14/2012.
146 Executive Power Resolution of 08/24/2012, revoking the 09/2011 resolution of the UAIP.
147 Exhausted the recursive proceedings by filing the corresponding administrative appeals, those involved in
the conflict have the possibility to bring the case to the Contentious Administrative Court (TCA), which takes
years to be resolved.
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conduct that violates the law of access and provide the evidence thet it deems
relevant; i.e. it also plays an advisory role.

The UAIP is composed by a three members Directive Board, the executive
director of Agesic and two members to be elected from among individuals that,
"for their personal professional history, and for their knowledge in the field,
ensure independent judgment, efficiency and impartiality in the performance of
their duties. The members of the Unit will be four years in office, and may be
elected for a second term.

They may only be removed from office due to "incompetence, negligence or
wrongdoing" and in accordance with the guarantees of due process. The post of
President will rotate annually between the two members appointed by the
Executive Branch (Article 19). While this formula ensures technical
independence of directors, the appointment system lying directly into the hands
of the President, without parliamentary control, does not ensure a appointment
process fully independent from national government.

As for the support to technical and non-technical officials to perform their
functions, the UAIP has two full time lawyers that perform various technical
tasks (studying the records of complaints, advising the Council, developing
guidelines and training processes). It also has a project manager and an
administrative officer that also performs tasks relating to the agency in which it is
inserted.

The UAIP also features a five-member Advisory Council to which the Executive
Council may resort to on a range of various issues. The five members of the
Advisory Board represent the Judiciary, the Public Prosecutor, Academy, Civil
society and an expert in human rights appointed by the legislature. It will be
chaired by the President of the Executive Council (Article 20).

It should be clarified that members of the Executive Board and Advisory Board
are not paid, which is a notorious weakness in the enforcement, implementation
and control authority of LDAIP148.  In the same manner, despite having technical
independence, UAIP does not have its own budget.

The law assignes UAIP the following duties(art. 21):

Advise the Government on compliance with the current constitutional laws
or regulations, and the international instruments ratified by the Republic,

148 The last budget law included wages for the two members of the Executive Council appointed by the
Executive Power. These wages are regular in time, and cover monthly costs of participation in the
Executive Council, but not in the nature of a salary.
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relating to access to public information.

 Control compliance of the obligors with this law.

 Coordinate the implementation of these policies with national authorities.

Guide and advice individuals regarding the right of access to public
information.

Give training to officials from the required entities on access to
information.

Promote and coordinate with all the obligors, the policies to facilitate
access to information and transparency.

Being a consultative body for all things concerning the implementation of
this law by all requiered entities.

Promote educational and advertising campaigns exalting the right of
access to information as the fundamental right it is.

Create an annual report for the Executive Power on the current state of
affairs of this right.

Report before the competent authorities any conduct that violates this law
and provide the evidence they consider relevant.

From the broad competence that LDAIP gives the UAIP for monitoring
compliance thereof, the body itself understands that it has the authority to settle
complaints by citizens against the obligors.

The legal independence of the UAIP is related to technical aspects, not political.
This stems from their duties, location and institutional mechanisms to elect its
authorities. Despite the institutional weaknesses of the supervisory body, it does
not affect the technical autonomy of the organism: “The UAIP is really a
technical decentralized organism”.149

However, and without prejudice to the technical autonomy prescribed by law, the
fact that the unit is subject to administrative hierarchy of the Presidency

149 Op.cit.6.
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conspires, as noted, against the effective enforcement of law, because by way
of administrative remedies a resolution is subject to revocation, which can delay
compliance with the law for several years.150

The UAIP is not entitled to review resolutions concerning AIP, except by those
referring to the amendments established by Law No. 19178, already mentioned.
When public bodies are empowered to exceptionally reserve the information at
the time the request is placed, in these cases the UAIP has the authority to
request that the information be declassified whenever such "reservation" is
deemed unlawful. This body will at all time "be able to access classified
information to assess the legality of their classification".

Also, the UAIP may "require the obligor to declassify the information that has been
classified without complying with the criteria set out in this Law", which gives
strength of recommendation to the control exercised by the UAIP on law
enforcement.

The period to process complaints -it will depend on the arguments presented in
the corresponding views, and the proof requested- is two to three months.

According to information provided by the UAIP itself, in 2012 there were 14
denounces of positive silence, of these 6 were resolved to deliver the
information, in 1 it was resolved that part of the information shall be provided,
and in 6 it was resolved that the information requested is of active transparency.
In one case it was decided that the information should not be provided.

There were 4 reports of partial delivery of information, of which 2 were resolved
to partially deliver the information, in 1 it was resolved that information shall be
submitted as it is of part active transparency, in 1 it was decided that the
obligated entity shall modify the classification given to the information.

Regarding the complaints received in 2013, there were 14 motivated by positive
silence where it was resolved that the information should be delivered. There
were 6 complaints for partial delivery of information, out of which 3 were not
admitted, and 3 were resolved in favor of delivering the information.

Also, there were 3 complaints of denial of information, of which 2 resolutions
instructed delivery of the information, while one instructed partial delivery. There
was also a complaint for requesting payment for the delivery of information, and
gratuitous access to information was instructed.

150 Once the recourses are exhausted by filing the administrative appeals, those involved in the conflict
have the possibility to bring the case to the Contentious Administrative Court (TCA), which takes years to
be resolved.
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Finally, there was a complaint for delivery of confidential information, but no
violation of the provisions set in the law for access was found.

o Judiciary remedies

The law provides a specific legal appeal for access to information that can be
activated directly after a refusal or omission to deliver the information. Chapter V
of Law 18.381 regulates the action of access to public information. It is an
instance which can be reached only having previously exhausted administrative
remedies.

The action will be applicable in the following cases: denial (within which we find
the statement of reserve, confidentiality or secrecy) of information or silence
from the required public body past the deadline to respond to the request for
information (which constitutes the so-called positive silence). The exhaustion of
administrative remedies by any of these assumptions is a requirement for
admissibility of the action in the courts.

Once initiated the action, the judge has 72 hours transmit the action to the
defendant (the corresponding public body) and schedule a hearing within that
period. The sentence shall be rendered within such period, which can be
exceptionally extended for three more days. The magistrate has the power to
enact measures to better proceed.

The judgment of first instance can be appealed. The second instance is also
processed summarily. The courts are empowered to review the resolutions
concerning AIP, and court sentences are fully abided by the obligors.

The judiciary in Uruguay has, by constitutional provision, full political and
technical independence from the other State Powers. In practice, this
independence is maintained beyond political pressures arising in specific cases.
Likewise, there is no evidence of pressure in cases concerning AIP.

There are no systematic records of cases or comprehensive analysis of
jurisdiction on the subject. Also in the competent Judicial Offices of Montevideo
(Contentious Administrative Trial Courts) 64 cases were issued, of which 24
have been culminated.

As proceedings for relief, they have no costs (stamps, fees, etc), but since
attorney defense is mandatory, the sponsoring attorney may have a cost, which
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is established by agreement with the client and according to the fee set by the
College or Bar of Lawyers.

 CIVIL SOCIETY

Of the 64 cases reported in the previous item, about 20 were presented proven
by civil society. However, as the data record of the Judiciary generally contains
a natural person, the number may be higher as it may correspond to a person
sponsored by one of these organizations. The refusals are based on the
exceptions established by the Law 18381, or on being declared legally reserved
by the required public body.
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1.17. ACCESS TO INFORMATION AND OVERSIGHT AND APPELLATE
MECHANISMS IN VENEZUELA

Espacio Público
Executive Director: Carlos Correa

Officer of the Promotion,
Defense and Public Action Programme:

Oswaldo Cali

Transparencia Venezuela
Executive Director: Mercedes De Freitas

Anti Corruption Legal Assistance Coordinator: Gregorio
Riera

 ACCESS TO PUBLIC INFORMATION

Venezuela does not have a law or decree governing the right of access to public
information.

o The main setbacks and achievements on access to information
during the last year in Venezuela

A case that stands out in terms of setbacks, since the last report in September
2013, is related to the Political-Administrative Chamber of the Supreme Tribunal
of Justice (TSJ). On August 6, 2014, the Chamber declared "inadmissible the
abstention resource brought against the Ministry of Popular Power for Health,
due to the lack of timely and adequate response to the request for information
issued on October 22, 2012, which reiterated in December 26, 2012, and
February 6, 2013” by the organizations Espacio Público, Transparencia
Venezuela, Acción Solidaria and Provea.

The inquiry was related to various irregularities in the import, distribution and
conservation of medicines from Cuba, facing the arrival of expired medicine, or
sometimes just not arriving into the country, which was denounced by the
Comptroller General of the Republic.

The judgment states that "requests such as rulings, which aims to collect
information on the current or future activity of the state for achieving one of its
goals, that is, obtaining medicines towards ensuring the health of population,
undermines the effectiveness and efficiency that should prevail in the exercise of
public administration, and public power in general, because although everyone has
the right to issue petitions to any public body and to receive timely response,
notwithstanding the exercise of this right cannot be abusive in a way that interferes
with the normal functioning of the administrative activity which, in response to such
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generic requests, would have to devote time and human resources in order to
give explanation of the wide range of activities to be undertaken for the benefit
of the collective, a situation that also unnecessarily hampers and recharges the
system of administration of justice before the approach of these abstentions”. 151

This trial declared inadmissible the proceeding for relief (custody) and
administratively noted that the requesters should not bother the staff with these
information petitions, and we should wait until the publication the Memory and
Accountability reports .The defendant Minister  faces another trial in which she is
accused of fraudulent handling of that ministry´s budget.152

 PROCEDURES AND OVERSIGHT AND APPELLATE BODIES

o Administrative Remedies

In the absence of a specific law governing the right of access to information in
Venezuela, there are no specific procedures or agencies in such matters.

Anyway, it must be mentioned that there is a law of administrative procedures
that is generally used for requests based on the right to petition, which is
enshrined in the Venezuelan Constitution.

o Judiciary Remedies

In Venezuela, the judicial procedures recurrently sentence against the plaintiffs
and in favor of the government. In this regard, there is knowledge of several
cases before the Inter-American Court of Human Rights that show little
independence of the Venezuelan judiciary and instability of judges in their posts.
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http://espaciopublico.org/index.php/noticias/1-libertad-de-expresi/2311-organizaciones-de-ddhh- demandan-
a-ministerio-de-salud-por-irregularidades-en-medicinas-importadas
http://www.espaciopublico.org/index.php/noticias/1-libertad-de-expresi/3099-tsj-mpps-
http://www.tsj.gov.ve/decisiones/spa/agosto/167892-01177-6814-2014-2013-0869.HTML
http://www.tsj.gov.ve/decisiones/scon/Junio/805-18612-2012-12-0355.html

152http://eltiempo.com.ve/venezuela/medida/fiscalia-imputo-tres-delitos-a-exministra-de-salud-eugenia-
sader/143783


